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LEGAL CAUSE IN ACTIONS OF TORT. 
[Concluded.] 


T remains to consider another argument in favor of the alleged . 
rule of non-liability for improbable consequences, and one which 
has had great influence. 

It is said! that, even if the rule, that probability is the legal 
test of the existence of causal relation, is open to serious objection, 
it is nevertheless the only practicable working test. The law must 
adopt some test; and this is asserted to be less objectionable than 
any other which has been, or can be, suggested. And here it will 
be urged that our argument against the alleged rule is an instance 
of petitio principii. We have been assuming that the alleged rule, 
if applicable for any purpose, can be so only as an arbitrary rule 
restricting, or preventing, liability in cases where it has already been 
found that the causal relation does, as matter of fact, exist. But it 
will be said that this assumption begs the question. It will be con- 
tended that the alleged rule is to be applied as an absolute legal test 
in solving the primary inquiry whether the causal relation does or 
does not exist.2 Ifa certain result would antecedently have been 
improbable, then it will be said that it must be conclusively 





1 See “third” position, ante, 25 Harv. L. Rev. 248. 

2“. , . the only test left to resort to, a test which, though approved neither by 
logic nor justice, is yet better than none, better than to admit a limitless liability for 
all consequences of acts. . .” See Terry, Leading Principles of Anglo-American 
Law, § 410, where this language is used in reference to a somewhat different topic. 

® See Watson, Damages for Personal Injuries, § 142. 
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deemed impossible; in other words, the law will never, no matter 
how strong the proof may be, hold that defendant’s tort actu- 
ally caused plaintiff’s damage, if such a result antecedently was 
improbable. 

So far as the question whether the plaintiff’s damage was in 
reality caused by the defendant’s tort is one of fact, it would seem 
that the tribunal passing upon it should not be influenced by con- 
siderations of policy or expediency. If the court is to give the jury 
a definition of “legal cause” to be applied in solving the question 
of fact, that definition should not arbitrarily give artificial weight 
to any one particular circumstance, such as probability or improb- 
ability. Probability should not be made an absolute legal test 
of the existence of causal relation. 

But some advocates of the rule we are combating appear to 
think that the choice is between adopting their rule or having no 
rule at all. They say that the law ought to lay down some defini- 
tion or test of causation. Then they, in effect, take the position 
that no other practicable rule than this can be laid down.‘ Hence 
they conclude that if their rule is rejected, defendants will be left at 
the mercy of juries. There must be an end somewhere to liability. 
If you reject the rule of non-liability for improbable consequences, 
what definite rule will you substitute for it; what other stopping 
place is there; what practical check upon the caprice of jurors ?® 

Here it should be said that some jurists are so much impressed 
with the danger of submitting to a jury any question connected 
' with causation, that they are inclined to make the method of de- 
ciding questions of causation an exception to the methods generally 
prevailing as to other topics. They think that even questions of 
fact arising under any definition of causation must be decided 
solely by the judge and never submitted to the jury. They would 
say that “although a question of fact, it is one for the court to 





4“. | , it is absolutely the only rule of which the subject in its nature is suscep- 
tible, . . .” Watson, Damages for Personal Injuries, § 145. 

5 See Salmond, Jurisprudence, ed. 1902, 478; Terry, Leading Principles of Anglo- 
American Law, § 528. 

6 Mr. Sedgwick, in controverting the position that the degree of fault should govern 
the amount of remuneration, adverts to the danger that the courts “in despair of 
reducing the subject to principle,” “will throw the responsibility of the matter on 
the jury, leaving everything to their vague, fluctuating, and all but uncontrolled dis- 
cretion.” 1 Sedgwick, Damages, 6 ed., 129. 
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determine.”’ Thus in Hobbs v. L. & S. W. Ry. Co.,® Blackburn, J., 
said: 


“T do not think that the question of remoteness ought ever to be left 
to a jury; that would be in effect to say that there shall be no such rule 
as to damages being too remote; and it would be highly dangerous if 
it was to be left generally to the jury to say whether the damage was too 
remote or not.” 


This view simply amounts to establishing an arbitrary exception, 
grounded on distrust of jurors. We can see no sufficient reason for 
such a departure from legal analogies. If the methods of decision 
now prevailing as to other topics are followed here, then no defini- 
tion of legal cause, no test of “remoteness,” can be given which 
will not result in submitting most close questions of causation to 
a jury. The very test we have been specially discussing, the’ test 
of probability or improbability, will present a question for the jury 
in all doubtful cases. Any legal definition of causation must raise 
the question whether all the requirements of the definition are found 
to be present in the particular case. No sound principle can be 
laid down by which the judge can always determine this question 
without infringing on the province of the jury. 

Engelhart v. Farrant and Co.’ was an action for negligence. 
The County Court Judge, who tried the case without a jury, 
found for plaintiff. The Court of Appeal said, in substance: It is 
a question of fact whether certain negligence was “an effective 
cause” of the damage. If there were any real doubt as to this and 
the trial had been before a jury, this question must have been left 
to the jury. The Court of Appeal has power to draw obvious in- 
ferences of fact, and to exercise in this case the functions of a jury. 
The Court of Appeal finds no error in the decision of the County 
Court Judge upon this question of fact; and refuses to reverse the 
judgment. 

Suppose, for the sake of argument, that there are only two 
alternatives: One, to adopt the test of probability; the other, to 
regard the question of the existence of causal relation as a pure 
question of fact; to be submitted by the judge to the jury without 
any explanation as to the meaning or requisites of the term “legal 





7 See Clerk & Lindsell, Torts, 5 ed., 146, as to “remoteness. ” And cf. Ladd, J., 
in Gilman v. Noyes, 57 N. H. 627, 633-635 (1876); 1 Sutherland, Damages, 3 ed., § 16. 
8 L. R. 10Q. B. 111, 122 (1875). % [1897] 1 Q. B. 240. 
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cause,” without giving them any chart or compass to go by. Does 
the adoption of the latter view confer upon the jury absolute and 
unrestrained power over the pocket of the defendant? Anyone 
who gives an affirmative answer to this inquiry overestimates the 
power of the jury and ignores the functions of the judge. Indeed 
the legal doctrines as to this matter are so elementary that the fol- 
lowing statement of them may seem unnecessary. 

Even though it be assumed that the question of the existence 
of causal relation is one of fact for the jury, yet this proposition 
“is necessarily subject to the limitation affecting the submission 
of all questions of fact to the jury: that if on the evidence reasonable 
men can come to only one conclusion, there is no question for 
their [the jury’s] decision.” !° The law does not place in the hands 
of the jurors power to decide that the causal relation may be in- 
ferred from any state of facts whatever." 

Before the question of causation .can be submitted to the jury, 
there is a preliminary question to be decided by the judge; namely 
whether upon the evidence twelve honest men can reasonably find 
the existence of the causal relation. It is for the judge to say whether 
the jury can reasonably so find; and then, if he decides in the affir- 
mative, it will be for the jury to say whether they do so find. The 
judge has to say whether on the evidence causal relation may be 
reasonably inferred; the jurors have to say whether from the evi- 
dence, if submitted to them, the causal relation zs inferred by them.” 
The question of causation will not get to the jury at all, unless the 
judge thinks that twelve men can reasonably find that the defend- 
ant’s tort was, at the moment of the happening of the damage, 
a (continuing efficient) cause of the damage and not a mere ante- 
cedent fact. This power of the judge, properly exercised, materi- 
ally lessens the danger of an unjust result as to causation. And 
it is especially important in cases where the commission of the 
tort is remote in space or time from the happening of the 
damage.” - 





10 Parsons, J., in McGill ». Maine & New Hampshire Granite Co., 70 N. H. 125, 
129, 46 Atl. 684, 686 (1899). 

11 Cf. Lord Cairns, in Metropolitan Ry. Co. ». Jackson, 3 App. Cas. 193, 197 (1877). 
See Watson, Damages for Personal Injuries, §§ 170, 175. 2 

12 Salmond, Torts, 2 ed., IIQ-III, 29 Terry, Leading Principles of Anglo-American 
Law, § 72. 

% See Bishop, Non-Contract Law, §§ 44, 41; Mr. Labatt in 33 Can. L. J. 718, 721. 
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If the judge thinks that there is no reasonable evidence to justify 
a finding of causal relation, he will not submit the case to the jury.“ 
Conversely, if the judge thinks that the jury cannot reasonably fail 
to find the existence of causal relation, he can direct a verdict for 
the plaintiff, so far as this question of causation is concerned. 

But while the above methods of procedure have the effect of 
narrowing the functions of the jury, yet it may be said that the 
result is simply to substitute uncertain and varying decisions of 
judges for similar decisions of jurors; and that in both cases it is 
equally impossible to foretell either the result or the grounds upon 
which the result will be reached. 

Experience furnishes at least a partial answer to this objection. 

The decisions of judges as to whether to submit cases to juries, 
even though the judge is to be regarded as thus passing upon a 
question of fact, nevertheless in time constitute a set of precedents, 
having great and frequently decisive weight in later cases. Whether 
this effect is produced rightly or wrongly, there can be no doubt 
that it is produced.” The body of precedent that will thus be formed 
on the subject of causation may not be so large, nor carry so much 
weight, as the body of precedent that has already been formed on 
the question of the existence of negligence. But there certainly 
will be precedents as to causation, and the establishment of such 
precedents must always have a tendency “to narrow the field of 
uncertainty.” There can be no precedents for the verdicts of 
juries.” But there may be precedents upon the duty of judges to 
submit cases to juries.'® 





14 See Terry, Leading Principles of Anglo-American Law, § 550. 

4% Sir William Markby in 2 L. Mag. & Rev., 4th Series, 318, 322-324, 330-331; 
Holmes, Common Law, 120-129; Professor E. R. Thayer in 5 Harv. L. REv. 190- 
193; Terry, Leading Principles of Anglo-American Law, §§ 75, 195, 559- 

16 See Holmes, Common Law, 127. 

17 “ A second incidental advantage of trial by jury is connected with this: it decides 
cases without establishing precedents.” Sir J. F. Stephen, General View of the Crim- 
inal Law of England, 1 ed., 208. 

18 Some decisions sustaining a demurrer to a declaration, and thus refusing to sub- 
mit the question of causative relation to a jury, are very unsatisfactory. The judge 
sometimes seems to consider the case as if the question were, whether the judge, if 
himself a juror, would find for the plaintiff upon proof of the facts stated in the 
declaration. But the real question is, whether, upon any state of facts provable 
under the declaration, a jury would be at liberty to find for plaintiff. Sustaining 
the demurrer is, in effect, a decision that the declaration discloses no ground upon 
which a jury could reasonably find that causal relation existed. 





a 


308 HARVARD LAW REVIEW. 


Thus far we have been proceeding upon the supposition that, if 
the test of antecedent probability is rejected, it is impossible to 
frame any other legal test of causation; and that the question must 
be regarded as purely one of fact. And we have attempted to show 
that even this view does not give the jury wholly unrestrained power. 

But is it true that no legal test can be framed to take the place 
of existing tests, all of which are unsatisfactory? Is it impos- 
sible for the judge, if he rejects the hitherto prevailing tests, to 
instruct the jury in such a way as to assist them in arriving at a 
right solution of the problem of causation? It has been said by rep- 
utable jurists that no definite principle can be laid down by which to 
determine the question of causation, or, to use the popular language, 
to determine whether damage in a given case is “proximate or re- 
mote.’ Some statements as to this are quoted in the note below.’® 





19 “Tt is unfortunate that no definite principle can be laid down by which to determine 
this question. It is always to be determined on the facts of each case upon mixed con- 
siderations of logic, common sense, justice, policy, and precedent. . . . The best use 
that can be made of the authorities on proximate cause is merely to furnish illustrations 
of situations which judicious men upon careful consideration have adjudged to be on 
one side of the line or the other.” 1 Street, Foundations of Legal Liability, 110. 

“Not only is the line of demarcation between proximate and remote damage unde- 
fined and undefinable — it is really a flexible line” (here bringing out the fact that the 
law will declare damage to be proximate in some descriptions of torts which in other 
connections would be considered to be remote). “One is baffled in the attempt to 
define and delimit the conception of proximate cause as worked out in particular torts, 
no less than in the entire field of tort.” Ibid. 111. 

“This subject is involved in obscurity greater perhaps than hangs about any other 
head of the law, and it is exceedingly difficult, if not quite impossible, to extract from 
the authorities any clear and definite general principles. . . . After much reflection I 
have not succeeded in coming to any view that seems to me free from difficulties. I 
shall not therefore in this place attempt to deduce from the authorities a systematic 
and complete statement of the existing law, but rather to analyze the various concep- 
tions used, show wherein some generally accredited rules are open to exception, and 
present certain suggestions as to what the true underlying principles are.” Terry, 
Leading Principles of Anglo-American Law, § 545. 

In saying that the consequences “must not be too remote,” the courts are “laying 
down a condition . . . which cannot possibly be reduced to rule... .” “It isa 
question of degree, dependent upon the circumstances of each particular case; . . .” 
E. C. Clark, Analysis of Criminal Liability, 17. ‘ 

“*. , . no general rule can be laid down by reference to which the question, whether 
in any particular case the damage sought to be recovered is too remote, can be deter- 
mined. Whether it is, or is not, too remote is a question of fact depending on all the 
circumstances of the case. . . .” (The learned authors add: “but although a question: 
of fact it is one for the Court to determine.”’) Clerk & Lindsell, Torts, 5 ed., 146. 

Any universal precepts which might be formulated “would be indefinite and un- 
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If the learned writers just quoted in the note mean only that no 
minutely specific rule can be laid down whereby all questions of 
causation can be instantly solved, they are undoubtedly correct. 
But it does not follow that it is impossible to lay down a general 
rule, which, although confessedly imperfect, is nevertheless better 
than any of the tests hitherto in common use.” 

Probably no definition, or test, of legal cause can be given which 
will not be open to some objections. But it is desirable that some 
definition should be given, and the question is which definition is 
least objectionable. In framing a definition on any legal topic there 
is always danger of going to one of two opposite extremes. One is, 
making a statement in such vague and general terms as to be prac- 
tically useless. The other is, attempting by a series of minute tests 
to lay down special rules whereby it will be practicable to decide 
instantly each case that may arise; an attempt not likely to succeed. 

By way of rough approximation” to a correct general rule, we 
suggest the following statement, which is in the nature of a fragment 
of a code on torts framed after the manner of the Indian Penal 
Code; 7. e. giving first a general rule in broad terms, and then ac- 
companying it with explanations (or subsidiary rules) and also 
with concrete illustrations. 


Problem. — What constitutes such a relation of cause and effect | 
(such a causal relation) between defendant’s tort and plaintifi’s 
damage as is sufficient to maintain an action of tort? 


General Rule. — Defendant’s tort must have been a substantial , 
factor in producing the damage complained of. 





satisfactory guides.” Professor Bingham in 9 Col. L. Rev. 145; and see p. 144, 
note 23. 

As to vagueness of general rules proposed, see 36 Am. St. Rep., note, pp. 811-812. 

20 Why should one attempt to define legal cause, if he does not himself believe his 
statements to be absolutely correct? 

Answer: An attempt at definition, even if the statement is torn into shreds by 
critics, may have the effect of stimulating discussion upon this topic, which has hitherto 
received less attention at the hands of legal writers than almost any other subject of 
equal importance. Professor Maitland, we believe, has somewhere said, in substance, 
— that the putting forth of a “sharply wrong” rule may be serviceable by provoking 
inquiry which ultimately results in the bringing forth of a “sharply right” rule. 

21 See Willard, Law of Personal Rights, 254. 
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Or, — To constitute such causal relation between defendant’s 


tort and plaintiff’s damage as will suffice to maintain an action of 


tort, the defendant’s tort must have been a substantial factor in ~ 


producing the damage complained of.” 





2 In regard to the words — “must have been a substantial factor in producing the 
damage complained of”’: 

As to the ideas intended to be conveyed by “substantial,” “factor,” and “produc- 
ing,” various other expressions have been thought of, some of which are given below. 
If some of these substitutes are adopted, it might be desirable to change “have been” 
to “have had,” or “have constituted,” or “have contributed,” or “have aided in.” 

Possible substitutes for “substantial”: — Considerable. Important. Large. 
Material. Efficient. Continuously Efficient. 

Possible substitutes for “factor”: — Part (must have had a substantial part). 
Share. Element. Influence. Effect. Contribution. Ingredient. 

Possible substitutes for “‘have been a substantial factor’: — Materially contributed 
to. Substantially aided in. 

_ Possible substitutes for “producing”: — Subjecting plaintiff to. Exposing plaintiff 
to. Bringing about. Bringing to pass. (See post, Explanation 5, and Illustrations 5 
and 7b.) 

Possible substitute for the phrase “‘ must have been a substantial factor in producing 
the damage complained of”: — Must have been “an active and efficient factor in 
bringing about the result.” See 1 Sedgwick, Damages, 9 ed., § 118. And compare § 112: 
“this cause must be active enough in the result for it to be regarded in the law as effi- 
cient in responsibility.” 

When the general rule is to be applied (as it often will be) by juries, it might, per- 
haps, be desirable to substitute “considerable” for “substantial”; and to substitute 
“part” for “factor.” If an issue is submitted to a panel of jurymen in language which 
they all understand, they are very likely to arrive at a correct solution. But it is a not 
uncommon mistake in charging juries to use words the meaning of which may not be 
readily apprehended by some members of the panel. The great majority of jurors 
would fully understand the meaning of the word “factor” when used in the above 
connection; but this might not always be true of every member of the panel. 

“Substantial” is not here meant to be understood as expressing merely the idea of 
“actual,” as opposed to “nominal.” It is meant to be understood as expressing the 
idea of “considerable” or ‘‘of some magnitude,” in antithesis to “trifling,” “slight,” 
“trivial” or “minute.” This notion of “considerable” is the idea sometimes (though 
it may not be always) conveyed by the word “substantial” in the statement, that, in 
order to maintain an action for certain kinds of “nuisance,” the damage must be 
“substantial.” See Rushmer v. Polsue, [1906] 1 Ch. 234, Warrington, J., p. 237, 
Cozens-Hardy, L. J., pp. 250, 251; Lord Selborne in Gaunt ». Fynney, L. R. 8 Ch. 8, 
12 (1872); Salmond, Torts, 1 ed., 184-187. : 

The objection of vagueness, in the terms used in the general rule, will be discussed 
later. But, as to the possibility of defining the exact magnitude of the influence which 
must be exerted by defendant’s tort, it may here be suggested that writers on criminal 
law are confronted by a similar difficulty in defining the magnitude of the act required 
to constitute the crime of “attempt” and that the highest authority has said: “How 
great it must be, . . . is matter not reducible to exact rule.” 1 Bishop, New Criminal 
Law, § 759, paragraph 1. 

There are two phrases, one or the other of which woud have been used by many 





















































LEGAL CAUSE IN ACTIONS OF TORT. 311 


EXPLANATIONS OR SUBSIDIARY RULES. 


Explanation 1. “A substantial factor.” Not the only causative ante- 
cedent, nor the predominant causative antecedent, nor the sum of all 
the causative antecedents. Not the sole factor, nor the predominant 
factor. Enough if it is a substantial part of the causative antecedents; 
if it is one of several substantial factors. See post, Illustration 1. 

Explanation 2. “A substantial factor,” “in producing the damage,” 
etc. These words should be understood as involving the idea of “con- 
tinuous efficiency.” This means that the effect of defendant’s tort must 
have appreciably continued; either down to the very moment of damage; 
or, at least, down to the setting in motion of the final active injurious 
force which immediately produced (or preceded) the damage. In this 
sense, defendant’s tort must continue to be “a practically active cause.” 
But this does not mean that any force which was a direct and immediate 
consequence of defendant’s tort, 7. e. any force which began to operate 
immediately upon the commission of the defendant’s tort, must have 
continued in active motion up to the moment of the damage. See, post, 
Illustrations 2@ and 25. 





lawyers in framing a general rule. One is, “an efficient cause.” In defining “legal 
cause,” we thought it desirable to avoid using the word “cause” itself. The other 
is, “materially contributed” to the result. See replication in Byrne v. Wilson, 15 Ir. 
C. L. 332 (1862). The ambiguity of the word “contributed” has occasioned much 
difficulty in the discussion of “contributory negligence.” It may mean, contributed 
as a part of the legal cause. Or it may mean, contributed as a remote and non- 
causative antecedent. See the opinion of Lord Penzance in Radley v. London, etc. 
Ry. Co., 1 App. Cas. 754, 759 (1876), where the word is used in one sentence in one 
meaning, and in the next sentence in an entirely different meaning. 

We may as well notice here the possible objection, that the phraseology of the Gen- 
eral Rule would literally apply only to affirmative tortious conduct, and would not 
include cases of negligence. It is true that, in actions for negligence, the conduct of 
the defendant immediately preceding the happening of the damage may be alleged to 
consist in omitting to prevent the accident. But, in almost all cases of actionable 
negligence, the defendant has, prior to the time of the alleged omission, done certain 
affirmative acts which imposed upon him the duty of care. Negligence, upon a broad 
view of the whole case, generally involves careless doing rather than mere not doing. 
See Professor Wigmore in 8 Harv. L. Rev. 386, note 2; Pollock, Torts, 6 ed., 417-418; 
O’Neal v. Grizzle, 124 Ga. 735, 53 S. E. 244 (1906). 

% See 1 Sedgwick, Damages, ged., § r15¢. 

% Some logicians draw a sharp distinction between (1) causative motion which 
induces an immediate change in the position of a material object and (2) the subse- 
quent continuance of that object in the position where such motion has placed it. If 
B. overthrows a material object by the motion of his arm, it is admitted that B. acts 
as a cause in producing the change of position. But it is said that, by the change which 
has thus taken place, “the causation is exhausted, even though the effect, the state 
brought about by the change, persists”; . . . “only the effect persists, not the causa- 
tion.” See 2 Sigwart, Logic, Dendy’s Transl., 95. But whatever may be the correct 
view from the standpoint of logic, courts often hold B. liable where the continuance of 
the object in the position where his movement placed it is a substantial factor in sub- 











312 HARVARD LAW REVIEW. 


Explanation 3. A defendant’s tort cannot be considered a legal cause 
of plaintiff’s damage, if that damage would have occurred just the same 
even though the defendant’s tort had not been committed. See post, 
Illustrations 3a@ and 3b. Exception. Where two tortfeasors are simul- 
taneously operating independently of each other, and the separate tor- 
tious act of each is sufficient in and of itself to produce the damaging 
result.” 

Explanation 4. The fact that the damage would not have happened 
“but for” the commission of defendant’s tort, does not, as a matter of 
law, necessitate the conclusion that defendant’s tort was a legal cause of 
the damage. This fact is generally one of the indispensable elements to 
establish the existence of causal relation. But it is not the only requisite; 
it is not per se an all sufficient element. See post, Illustration 4. 

Explanation 5. It is not necessary that the defendant’s tort should 
have set in motion the final active injurious force which immediately 
preceded the infliction of the damage. It is enough if defendant’s tort 
was a substantial element in subjecting plaintiff to suffer damage from 
the operation of that final force.*® See post, Illustration 5. And com- 
pare Illustrations 7a and 7), post. 

Explanation 6. The fact that the final active injurious force consists 
of, or is set in motion by, the tortious act of a third person, who is not 
acting in concert with defendant, does not necessarily prevent defendant’s 
tort from being regarded as a legal cause of the damage. See post, 
Illustration 6. 

Explanation 7. The fact that the specific consequence complained of 
was unforeseen and unintended by defendant, and was improbable, does 
not necessarily prevent defendant’s tort from being regarded as a legal 
cause of that consequence. See fost, Illustrations 7 @ and 7 0. 


ILLUSTRATIONS. 


Illustration 1. By a collision between two teams in a highway, plaintiff 
who was walking carefully across the street, suffered damage. The collision 
(and the consequent harm to plaintiff) was due to the simultaneous negligence 
of both drivers, and would not have occurred if only one had been negligent. 
The negligence of each driver was equal to that of the other in quality and in 
effect. In a suit by plaintiff against one of the drivers, the negligent act of the 
defendant is regarded as a legal cause of the harm to plaintiff,27 

Illustration 2a. By defendant’s negligent management of a trolley car, 





jecting a plaintiff to damage. See post, Illustration 2a. Mr. Labatt says: “.. . if 
the abnormal conditions created by the defendant’s act are found to have continued 
up to the time when the injury was received, and to be, in a physical sense, constituent 
factors of the total sum of incidents which make up the injury, the defendant should 
in justice be required to make good the damage done.” 33 Can. L. J. 721. 

% As to this exception, see ante, 25 Harv. L. REV. 109, n. 20; also Watson, Dam- 
ages for Personal Injuries, §§ 60-64, and § 433 Corey v. Havener, 182 Mass. 250, 65 
N. E. 69 (1902). 

% Hence the expression “subjecting plaintiff to the damage” seems preferable to 
the ordinary phrase “producing the damage.” 

27 See Mathews v. London Street Tramways Co., 60 L. T. Rep. N.S. 47 (1888) (a case 
differing in specific facts from the above illustration). 
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plaintiff, a passenger, is thrown flat upon the highway. Before he has time to 
. rise, he is there negligently run over by a wagon. Defendant’s negligent man- 
agement of the trolley car is a legal cause of the harm done to the plaintiff by 
the wagon passing over him.”* 

Illustration 2b. Defendant negligently sells gunpowder to a very young boy, 
who is evidently incapable of safely using or taking care of it. When the boy 
reaches home his father takes the powder from him and locks it up in a closet. 
Next day the father gives the powder to the boy, who throws it into the street 
and there sets it on fire, causing an explosion whereby plaintiff is hurt. Defend- 
ant’s negligence in selling the powder to the boy is not a legal cause of the 
harm suffered by plaintiff.29 

Illustration 3a. Defendant cut ice from a lake near a highway, and did not 
put up around the open space such fence guards as were required by statute. 
Plaintiff’s horses escaped from the control of their driver, ran rapidly into the 
opening, and were drowned. If the fright and speed of the horses were such 
that they would have run into the opening even if it had been properly guarded, 
then the failure of the defendant to erect proper guards is not a legal cause of 
the drowning of the horses.*° 

Illustration 3b. A. strikes B., who is at the time so ill that she could not 
possibly have lived more than six weeks if she ‘had not been struck. In conse- 
quence of the blow, B. dies earlier than she would otherwise have died. A.’s 
blow is the legal cause of the death of B.™ 

Illustration 4. A belt in a machine shop was broken by the negligence of 
defendant, the owner of the shop. Plaintiff undertook to mend the belt, and 
while doing so met with an accident for which defendant was not to blame. 
Plaintiff would not have attempted to mend the belt and would not have been 
hurt, if the belt had not previously been broken. Defendant’s fault, which 
occasioned the breaking of the belt, is not a legal cause of the harm suffered by 
plaintiff while mending the break.* 

Illustration 5. Defendant navigates his ship so negligently that it strikes 
upon a shoal and becomes unmanageable and entirely beyond control. While 
in this condition, the ship is carried by the wind and tide against a sea wall of 
the plaintiff, damaging the wall. Defendant’s fault in allowing the ship to 
become uncontrollable is a legal cause of the damage to the plaintiff’s sea wall.¥ 

Illustration 6. Defendant negligently left in the highway a truck loaded with 
iron, so placed on the truck that the iron would easily fall off. A third person 
wrongfully moved the truck, thereby unintentionally causing the iron to roll 
off and to hit the plaintiff. Damage of this kind might have been reasonably 
foreseen as a not unlikely consequence of leaving the truck in the highway. 
Defendant’s fault in leaving the truck in the highway is a legal cause of the 
harm to the plaintiff.“ 





28 Adapted from Fine v. Interurban Street Ry. Co., 45 N. Y. Misc. 587, 91 N. Y. 
Supp. 43 (1904). 

29 Adapted from Carter ». Towne, 103 Mass. 507 (1870). Compare Pittsburg, etc. 
Co. v. Horton, 87 Ark. 576, 113 S. W. 647 (1908). 

30 Sowles v. Moore, 65 Vt. 322, 26 Atl. 629 (1893). 

81 Substance of Illustration (5), Stephen, Digest of Criminal Law, 6 ed., 179, citing 
R. v. Fletcher, 1 Russ., Crimes, 4 ed., 703, 7 ed., 692 (1841). For a recent decision 
see McCahill ». New York Transportation Co., 201 N. Y. 221, 94 N. E. 617 (1911). 
Compare 2 Bishop, New Criminal Law, § 638, paragraph 3. 

% Schoultz v. Eckardt Mfg. Co., 112 La. 568, 36 So. 593 (1904). See Lord 
Dunedin in Dunnigan ». Cavan & Lind Mfg. Co., 48 Scot. L. R. 459, 461 (1911). 

% Bailiffs of Romney Marsh v. Trinity House, L. R. 5 Exch. 204, (1870). 

# Lane v. Atlantic Works, 111 Mass. 136 (1872). 
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Illustration 7a. Defendant, by fraudulent representation, induced plaintiff 
to refrain from selling shares in a certain corporation. While plaintiff was 
acting under this inducement in continuing to hold the stock, an officer of the 
corporation embezzled most of its funds, thereby greatly diminishing the value 
ofthestock. Plaintiff thereafter sold his stock at a great reduction from its value 
at the date of the fraudulent representation. Neither plaintiff nor defendant 
foresaw, or had probable ground to foresee, this embezzlement. Defendant’s 
fraudulent representation is a legal cause of the loss sustained by plaintiff. 

Illustration 7b. Plaintiff went to defendant’s warehouse and demanded his 
goods which were there deposited. Defendant, by reason of his negligent fail- 
ure to investigate, denied that the goods were there. Hence plaintiff went 
away without the goods. On the following night the goods in the warehouse 
were consumed by an accidental fire for which defendant was not to blame. 
Defendant’s negligent failure to deliver the goods was a legal cause of the 
destruction of the goods.*¢ 


Assuming the “fragment of a code on torts” to have been enacted 
in the foregoing form, with the accompanying explanations and 
illustrations, what use should be made of it; how should it be 
applied upon the trial of a case? 

The judge, in charging the jury, should always state the general 
rule as the principal rule of law relating to causation. As to the 
explanations, or subsidiary rules, he should state such, and only 
such, as may be applicable to the facts of the particular case. Prob- 
ably no one case would call for the application of all seven of these 
explanations. Whenever the judge states any one of these explana- 
tions, he should make it clear that he is not substituting the explan- 





% Fottler v. Moseley, 185 Mass. 563, 70 N. E. 1040 (1904). 

% Railroad v. Kelly, 91 Tenn. 699, 20 S. W. 312 (1892); Stevens v. B. & M. R., 
1 Gray (Mass.) 277 (1854). See this case stated in Appendix. 

If it is desired that the rule or requisites of causal relation should be stated without 
the addition of any explanations or illustrations, the following formule are suggested: 

There are two requisites: : 

1. (Generally) — That the damage would not have occurred just the same, if 
defendant’s tort had not been committed. 

2. Defendant’s tort must have been a substantial and continuously effective factor 
in subjecting plaintiff to the damage. 

Or, in other words: 

1. Defendant’s tort must be one of a series of antecedent events, without which 
the damage would not have happened. 

2. It must not only be an antecedent, but also a causative antecedent; 7.¢. an 
antecedent having a substantial and continuously efficient share in producing the 
damage. 

The two requisites might be stated more briefly by employing two Latin phrases: 

1. Defendant’s tort must be a causa sine qua non. 

2. It must also be a causa causans. 

But this does not tell us what are the essential elements to constitute a causa causans. 
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ation for the general rule, but is only trying to make it easier for 
the jury to understand the general rule and to apply it to the facts 
of the particular case. The explanations and illustrations are not 
intended to replace the general rule, but to illuminate it.*” 

As to the number of explanations or subsidiary rules: If seven, 
why not seventy or seven hundred? Why not state in detail the 
concrete point decided in every reported case which has arisen upon | 
the subject of legal cause? 

Because our present purpose is, not to make a digest of all the 
decisions, but to bring out the most important elementary principles 
underlying those decisions. The decisions contain the rough mate- 
rial from which the leading principles are to be evolved; but a 
detailed statement of each separate decision is not equivalent to 
a statement of the leading principles. It would not give the result- 
ant force of all the decisions taken together. 

It may be inexpedient to state general principles without adding 
any explanations or subsidiary rules. But it is not desirable to 
attempt to add subsidiary rules sufficiently numerous and sufficiently 
minute to point out unerringly the exact decision in every conceiv- 
able specific case. Even if sub-rules could be stated that would thus 
cover the whole ground definitely, “they would be very compli- 
cated, full of fine distinctions and hard to apply in practice.’’** 
Professor Terry correctly says that it ““‘would be one of the most 
delicate problems of the whole work of codification” to decide 
“how far it would be wise to go in laying down subrules and speci- 
fications under general principles.’’* 

If we have erred on this point in the present article, we think the 
error is on the side of fulness. Explanations 2, 5, and 6 are of less 
relative importance than Explanations 1, 3, 4, and 7. It might 
have been better to omit 2, 5, and 6. There is always the danger 
of over-definition. Sir J. F. Stephen” thinks it a mistake, in fram- 





87 See Chailley, Administrative Problems of British India, 361. 

38 See language used in reference to another topic in Terry, Leading Principles of 
Anglo-American Law, § 58. 

*® Terry, Leading Principles of Anglo-American Law, § 610. Compare Willard, 
Law of Personal Right, § 236. “‘Hugo’s objection proceeds on the mistake of supposing 
that a Code must provide for every possible concrete case. But this (as I have shown 
already) is what no law (statute or written) can possibly accomplish. It would be 
endless.” 2 Austin, Jurisprudence, 3 ed., 687. 

#0 3 Stephen, History of Criminal Law, 306. 
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\ 
ing a code, “to try to anticipate captious objections.” He 
says: 


‘ 
. 


. . over-definition for that purpose is like the attempt to rid a 
house of dust by mere sweeping. You make more dust than you remove. 
If too fine a point is put upon language you suggest a still greater refine- 
ment in quibbling.” 


As to objections which may be urged against the general rule 
which we have suggested: 





41 Before considering objections to the tests just stated in the “fragment of a code 
on torts,” it may be useful to see how far those tests differ from the views expressed 
in the important opinion of Wardlaw, J., in Harrison v. Berkley, 1 Strob. L. (S. C.) 525 
(1847), one of the earliest and ablest of the opinions which reject the alleged rule of 
non-liability for improbable consequences. 

Judge Wardlaw, in his dicta in that case, practically lays down two rules: 

1. A wrongdoer is liable, at all events, for probable consequences. 

2. He is also liable for such improbable consequences as are both proximate and 
natural. 

The crucial sentence in Judge Wardlaw’s definition of “proximate”? is: 

“Such nearness in the order of events, and closeness in the relation of cause and 
effect, must subsist, that the influence of the injurious act may predominate over that 
of other causes, and shall concur to produce the consequences, or may be traced in those 
causes.” At p. 549. 

Judge Wardlaw’s definition of “natural” is: 

“By this, I understand, not that they should be such as upon the calculation of 
chances would be found likely to occur, nor such as extreme prudence might antici- 
pate, but only that they should be such as have actually ensued one from another, 
without the occurrence of any such extraordinary conjuncture of circumstances, or 
the intervention of any such extraordinary result, as that the usual course of nature 
should seem to have been departed from.” At p. 549. 

In condensed form: Events occurring without extraordinary departure from the 
usual course of nature, though not reasonably to have been anticipated. For another 
definition of “‘natural and proximate,” see Trenchard, J., in Smith v. Public Service 
Corporation, 78 N. J. L. 478, 480, 75 Atl. 937, 938 (1910). 

Both terms, “proximate” and “natural,” are infelicitous. ‘Proximate” is often 
used as synonymous with “legal cause” (and might be understood as making nearness 
in time or space an essential element). “Natural” is frequently used in the sense of 
“probable.” Neither term is used by Judge Wardlaw in these common significations. 

We differ from Judge Wardlaw in two respects: 

1. We do not think that a defendant should always be exonerated where there 
was an extraordinary and unforeseeable departure from the usual course of nature. As 
to this point the opinion of the court in the representative case of Green-Wheeler Shoe 
Co. ». Chicago, R. I. & Pac. R. Co., 130 Ia. 123, 106 N. W. 498 (1906), seems prefer- 
able to the opinion in Rodgers v. Missouri Pac. Ry. Co., 75 Kan. 222, 88 Pac. 885 
(1907). See, post, discussion in Appendix. 

2. We do not think it essential that the defendant’s act should predominate over 
other causes. (See, however, in support of Judge Wardlaw, Biggs, J., in Pierce v. Michel, 
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It will perhaps be admitted by some that our general rule is well 
enough as far as it goes; but it will be contended that it ought to 
go farther and give more minute and specific tests. Probably it will 
be chiefly objected to on the ground of vagueness. But the ques- 
tion of causative relation is in reality one of fact and degree; and 
all attempts hitherto made at laying down universal tests of a more 
definite and more specific nature have resulted in propounding rules 
which are demonstrably erroneous. 


“Four or five rules have been proposed, discussed, and found inade- 
quate; all of them, in difficult cases, fail even to guide a jury, and no one 
has prevailed over the others.” # 

“Several rules of liability have been prescribed, only to be shattered 
by novel accidents, thus demonstrating that the mind is unable to con- 
jecture all the harmful results which may flow from a delinquent act and 
flow from it in such natural sequence that, on a presented case, it can be 
pronounced the wrongdoer was to blame.” ® 


It is not believed that any minute and elaborate tests would 
“bear the strain of individual cases in the course of experience.” 
The only way to prevent such tests from sometimes operating 
unjustly would be by giving an unnatural and forced construc- 
tion to their language, or by creating arbitrary exceptions and 
qualifications. 

Is not this the difficulty with some definitions of legal cause 
(some statements of the requisites to the existence of causal rela- 
tion), namely: That the framers of the definitions are aiming at 
“the ideal of a logical and methodical exactness” greater than the 
subject permits of ?“ 





60 Mo. App. 187, 191 (1895); 1 Sutherland, Damages, 3 ed., § 16.) The defendant’s 
tort need not have “contributed” to the damage more largely than any other cause. 
It is enough if it substantially “contributed”; if it constituted one of the substantial 
factors in subjecting plaintiff to the damage. 

Suppose that damage results from the simultaneous concurrent acts of two inde- 
pendent wrongdoers; the tort of each having the same causative force as that of the 
other; 7. ¢. each constituting one half of the compound cause. If the “predominant” 
test is insisted upon, how could either be held liable? Would not both escape? 

Moreover, would it not often be difficult to determine the question of predominance ? 
‘‘What among many essential causes can be said to predominate or be exclusively 
efficient?” See 9 Col. L. Rev. 144, note 23. 

# Professor Beale in 9 Harv. L. REv. 80. 

* Goode, J., in Lawrence v. Heidbreder Ice Co., 119 Mo. App. 316, 330, 93 S. W. 
897, 900 (1906). 

“ Tf exact definition is here found unattainable, this will not be the only legal topic 
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Attempts have been made to discover (what has been assumed 
to exist) a form of words termed a test of causal relation, ‘‘ which, 
put into the hands of jurors, can be used by them as a sort of legal 
yardstick to measure the evidence” and to determine, instantly 
and with mathematical exactness, whether or not the defendant’s 
tort caused the plaintifi’s damage. But a test possessing these 
qualities (a test with such potentiality) has never been found; 
“‘not because those who have searched for it have not been able 
and diligent, but because it does not exist.” 

It is often difficult to determine whether the defendant’s tort 
was the cause of the plaintifi’s damage; but this difficulty arises 
‘from the nature of the facts to be investigated.” It is a practical 
difficulty “‘to be solved by the jury,” and not a legal difficulty for 
the court. 





in such a predicament. As to the subject of “attempt” in criminal law, high authorities 
declare it impossible to give an exact definition or generalization in regard to the so- 
called “proximateness”’ of an act. 

Sir J. F. Stephen in 2 History of Criminal Law of England, 224, says: “The law as 
to what amounts to an attempt is of necessity vague. It has been said in various forms 
that the act must be closely connected with the actual commission of the offense, but 
no distinct line upon the subject has been or as I should suppose can be drawn.” The 
same author, in his Digest of Criminal Law, 1 Am. ed., Art. 49, after defining attempt 
as “‘an act done with intent,” etc., “and forming part of a series of acts which,” etc., 
says: “The point at which such a series of acts begins cannot be defined; but depends 
upon the circumstances of each particular case.” 

So Dr. Bishop in 1 New Criminal Law, § 759, paragraph 1, says: “An attempt 
may be too small a thing, or proceed not near enough to its accomplishment, for the 
law to notice. How great it must be, and how far progress, is matter not reducible to 
exact rule.” See also 1 Bishop, New Criminal Law, § 762, paragraph 4; and compare 
Holmes, J., in Commonwealth v. Kennedy, 170 Mass. 18, 22, 48 N. E. 770, 771 (1897). 

And Dr. Kenny in Outlines of Criminal Law, Webb’s Am. ed., 73, says: “It seems 
impossible to lay down any abstract test for determining whether an act is sufficiently 
proximate to be an ‘attempt.’” 

For another instance of admitted vagueness, see Professor Maitland’s comment on 
his own definition of “trust.” He said: “It is a wide vague definition, but the best 
that I can make.” Maitland, Lectures on Equity, 44. 

Sir J. F. Stephen said of a certain statutory definition: “I do not think it happy, 
as it attempts to define what is essentially indefinite.” 3 Stephen, History of Criminal 
Law, 316. 

This phraseology is largely borrowed from Dr. Bishop’s discussion as to “Test 
of Insanity,” 1 Bishop, New Criminal Law, § 381. 

See dissenting opinion of Doe, J., upon another topic, in State v. Pike, 49 N. H. 
390, 438 (1870). See also New York, etc. R. v. Estill, 147 U. S. 591, 613, 13 Sup. Ct. 
444, 453 (1892). The difficulty lies “in ascertaining the facts, and not in applying 
law to them.” 3 Stephen, History of Criminal Law, 6. 
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“The question whether an item of loss is or is not a proximate conse- 
quence of the wrong is in each case a question of fact. Only general 
principles can be laid down, and in applying them much latitude must 
necessarily be left to the court and jury. If the case is a clear one, the 
court will direct the jury upon the question; but if the question is a 
doubtful one it will be left to the jury.” (After giving instances where 
certain consequences were held proximate and others remote.) “An 
entirely harmonious course of decision on such a question is not expected. 
As the determination is really one of fact, under proper directions, and 
ordinarily for the jury, the decision may simply be the result of the court’s 
upholding the right of the jury to decide one way or the other; and even 
if the court itself determine the question, as is not infrequent in practice, 
it is nevertheless natural to expect differences of opinion upon what are 
really close questions of fact.’*7 


It may be urged in favor of laying down minute legal tests of 
causation that, in the absence of such tests, a defendant cannot 
foretell in advance the extent of the liability he is incurring. But 
what principle of justice requires the law to furnish him such infor- 
mation? As to the standard of conduct, e. g.as to what conduct 
shall be deemed negligent, there is more room for the argument 
that a defendant ought to know what actions the law forbids, and 
thus be able to keep within legal bounds. But here, ex hypothesi, 
the defendant has been guilty of wrongful conduct; he has exceeded 
the legal limit, and the only remaining question is as to the extent 
of his liability, 7. e. as to the existence of causal relation between 
the defendant’s fault and the plaintiff’s damage. 


Suppose that, in establishing a general rule upon this subject of 
causation in actions of tort, we are confined to a choice between two 
tests: First, the rule of liability for probable consequences only; 
second, the “General Rule” we have suggested (“defendant’s 





47 + Sedgwick, Damages, 9 ed., §§ 116, 117. 

48 See ante, 25 Harv. L. REv. 248-249; reply to argument founded on hardship. 

49 France v. Gaudet, L. R. 6 Q. B. 199 (1871), was an action for conversion. At 
the time of the conversion, a special value was attached by special circumstances to 
the goods converted. Although these special circumstances were not known to the 
defendant, he was nevertheless held liable for the full actual value fixed by these cir- 
cumstances. Mellor, J., said, on page 205, “. . . no notice to the wrongdoer could 
then affect the value, although it might affect his conduct; but upon what principle is 
a notice necessary to a man who ex hypothesi is a wrongdoer?” 
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tort must have been a substantial factor in subjecting plaintiff to 
the damage complained of”). 

If either of these tests is adopted as an exclusive general rule to 
be applied in all cases, it is likely that practical injustice will occa- 
sionally result. Under the first test recovery may sometimes be 
unjustly denied. Under the second test, recovery may sometimes 
be unjustly permitted. If injustice will appreciably result more 
frequently under one of these tests than under the other, then the 
test under which this happens should be discarded. Neither logic, 
nor legal symmetry, furnish conclusive reasons for adopting a rule 
of law. The decisive consideration is that furnished by experience 
— the practical working of a rule.” 

Our own impression is that practical injustice would result more 
frequently from the operation of the first test than from the second. 
Hence we should reject the first test; and, if we are compelled to 
choose one of the two, we should adopt the second test. 

Suppose, however, that there is no difference between the two 
tests as to practical injustice. Suppose that the number of unjust 
results from the application of one test will be exactly equal to the 
number under the other test. Under the one test, there will be 
the risk that a recovery may occasionally be unjustly denied to the 
plaintiff. Under the other test, there will be the risk that, in an 
equal number of instances, a recovery may be unjustly allowed 
against the defendant. Whichever test then is adopted, one party 
or the other has got to run a risk of occasional injustice. Upon 
which of the two parties ought this risk to be imposed: Upon the 
innocent plaintiff or the tortious defendant ? In the words of Judge 
Christiancy in Allison ». Chandler: ™ 


. does not sound policy require that the risk’should be thrown 
upon the wrongdoer instead of the injured party?” “The nature of the 
case is such as the wrongdoer has chosen to make it; and, upon every 
principle of justice, he is the party who should be made to sustain all 
the risk of loss which may arise from the uncertainty pertaining to the 





50 “But as the law is a practical science, having to do with the affairs of life, any 
rule is unwise if, in its general application, it will not, as a usual result, serve the pur- 
poses of justice.” Allen, J., in Spade ». Lynn & Boston R. Co., 168 Mass. 285, 288, 
47 N. E. 88, 89 (1897). ‘The life of the law has not been logic: it has been ex- 
perience.” Holmes, The Common Law, 1. See 11 Harv. L. Rev. 439; 14 Harv. 
L. REV. 195. 

© rr Mich. 542, 553-556 (1863). 
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nature of the case, and the difficulty of accurately estimating the results 
of his own wrongful act. Upon what principle of rignt can courts of jus- 
tice assume — not simply to divide this risk, which would be thus far 
unjust — but to relieve the wrongdoer from it entirely, and throw the 
whole upon the innocent and injured party ?” * 


Jeremiah Smith. 
CAMBRIDGE, Mass. 


APPENDIX. 


There are two classes of cases which have occasioned great difficulty. It has some- 
times been supposed that, if it is laid down as a general rule that the improbability of 
a result does not per se exonerate a wrongdoer, then these cases must constitute excep- 
tions to such a rule. In the foregoing general discussion very little consideration has 
been given to these classes. It is proposed now to deal with them more fully. 

These classes of cases are: 

1. Where, although defendant was in fault, yet no damage would have resulted 
but for an occurrence in the natural world, which constituted an extraordinary departure 
from the usual course of nature. 

2. Where defendant’s conduct was wrongful, but no harm would have resulted 
had it not been for the unforeseeable intervention of an independent wrongdoer. 

As to 1, there is a remarkable conflict of authority. Some courts would order a 
verdict for the defendant, and others for the plaintiff. 

As to 2, the weight of authority is in favor of exonerating the defendant; but it may 
be found upon examination that some cases of this description present a question for 
the jury. 


As to the first class, the arguments pro and com are brought out, and authorities 
are collected, in the conflicting decisions in two recent cases; namely, Green-Wheeler 





8 The frequent references to Professor Terry’s book, Leading Principles of Anglo- 
American Law, and to Professor Bohlen’s articles in legal periodicals, hardly represent 
the full extent of the present writer’s obligations to these learned authors; neither of 
whom, of course, can be held responsible for the ultimate conclusions here reached. 

Professor Terry’s book, published in 1884, though cited by such jurists as Sir Fred- 
erick Pollock and Professor Wigmore, is not often referred to in the reports either by 
counsel or judges. The work contains a good deal of valuable matter not to be found 
elsewhere. The learned author never evades a difficulty. He seldom fails to state the 
crucial issues upon each topic discussed; though he sometimes frankly confesses 
his inability to arrive at a satisfactory solution. A reader can derive great benefit 
from this book, even if he does not agree with all the author’s theories or adopt all his 
phraseology. 

Professor Bohlen’s essays on various legal subjects, in the American Law Register, 
the University of Pennsylvania Law Review, and the Harvarp Law REvIEw, are of 
great value. He lets in light upon every subject which he discusses. It is hoped that a 
volume may soon be published containing a full collection of all Professor Bohlen’s 
articles in legal periodicals. 
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Shoe Co. v. Chicago, R. I. & Pac. R. Co., 130 Ia. 123, 106 N. W. 498 (1906), and 
Rodgers v. Missouri Pac. Ry. Co., 75 Kan. 222, 88 Pac. 885 (1907). 

Precise question presented by the Green-Wheeler case: A common carrier negli- 
gently delays goods in transitu. While he is so delaying and the goods are still in his 
custody, the goods are destroyed by a flood, which was greater than ever before known 
and could not have been reasonably anticipated (in legal phraseology, “an act of God”’). 
If the goods had been promptly carried to their destination, they would have escaped 
the flood. Is the carrier liable for the value of the goods ? 

The Rodgers case differs from the Green-Wheeler case as to one matter of fact. 
In the Rodgers case the goods were no longer in transit when overtaken by the flood. 
They were at the railroad terminus, but had not been delivered to the consignee. But 
for the original delay in starting the goods on their transit, the goods would have 
reached the terminus so early that they would have been delivered to the consignee 
before the flood, and would thus have escaped destruction. 

On the above general question there is a remarkable conflict of authority. We 
are inclined to agree with the Iowa result, and to dissent from the Kansas result. 

The carrier is a wrongdoer, the only wrongdoer in the chain of antecedents. And, 
but for his wrong, the damage would not have happened. Both these circumstances 
combined do not, as matter of law, make out that his tort was the legal cause, or one of 
the concurring causes. But these two circumstances are competent to be considered 
on the question of fact, and go far to justify a finding of causal relation. It would seem 
that a jury might reasonably find that the effect of defendant’s negligence appreciably 
continued down to the time of destruction, and that it constituted a substantial factor 
in subjecting plaintiff to the loss. It may be urged that “the carrier’s delay did not 
produce the flood”’; but this is true of the usual operations of nature, where a defendant 
is liable if his tort concurred therewith in bringing about damage. The workings of 
nature constitute the surroundings for all human acts; no man is excused simply be- 
cause he did not create natural events, such as the blowing of the wind, or the flowing 
of the tide, in the Romney Marsh case, L. R. 5 Exch. 204 (1870); or the coldness of 
the atmosphere in Harrison »v. Berkley, 1 Strob. L. (S. C.) 525 (1847); or in Fox 
v. B. & M. R. Co., 148 Mass. 220, 19 N. E. 222 (1889). See 1 Beven, Negligence, 
3 ed., 80. 

In the case now under consideration, while the defendant’s negligent delay did not 
cause the flood, yet it did in fact subject plaintiff’s property to the operation of the 
flood. 

“This consideration that the peril of accidental destruction is enhanced by the negli- 
gent extension of time during which the goods must remain in the carrier’s control and 
out of the control of the owner, and during which some casualty may overtake them, 
has not, we think, been given sufficient consideration in the cases in which the carrier 
has been held not responsible for a loss for which he is not primarily liable, but which 
has overtaken the goods as a consequence of the preceding delay in their transpor- 
tation.” McClain, C. J., in Green-Wheeler Shoe Company »v. Chicago, R. I. & Pac. R. 
Co., 130 Ia. 123, 129, 106 N. W. 408, 500 (1906). 

The right of a railroad company to transport explosives in its freight cars “does not 
include the right to subject persons along the route to dangers from explosions for a 
longer time . . . than is reasonably necessary to the performance of the carrier’s 
duty.” ... “If, therefore, the car was unnecessarily and unreasonably delayed at 
the place where it exploded, so as to subject plaintiff’s property to such dangers for a 
longer time than would have attended a transportation made with reasonable dispatch, 
such keeping of the car at that place was a nuisance.” Williams, J., in Fort Worth, 
etc. Ry. Co. v. Beauchamp, 95 Tex. 496, 500, 68 S. W. 502, 504 (1902). The danger 
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that property may be destroyed by occurrences which would constitute an extraordi- 
nary departure from the usual course of nature is sometimes regarded as such an appre- 
ciable risk that it is insured against. 

Somebody has got to bear the loss in this case. Should it be the innocent plaintiff, 
or the negligent defendant whose fault is potentially operative down to the time of 
loss ? 

That defendant could not have anticipated such a flood would be decisive in his 
favor, if plaintiff were relying on defendant’s failure to take special precautions against 
the flood, as proof of his negligence. But here defendant’s negligence is established 
on other grounds; namely, his delay; and the question is not whether his failure to 
anticipate the flood constitutes negligence, but whether his liability for the actual 
consequences of his admitted negligence should be restricted to such of those conse- 
quences as were foreseeable by him. 

Suppose a carrier puts a covering over goods, sufficient to protect them from any 
rain that could reasonably be anticipated; and that, while he is carrying the goods with 
reasonable promptness, an entirely unprecedented rain occurs whereby the goods are 
ruined. The defendant is not liable for failing to provide a better covering. There is 
no tort on his part, no fault of his anywhere in the chain of antecedents. Hence, there 
is no question of causation. But how would it be, if the defendant was guilty of negli- 
gent delay in the carrying, and if such negligent delay exposed the goods to this ex- 
traordinary rain, which they would otherwise have escaped? Here the defendant is 
clearly in fault. The only question is one of causal relation. Is he to be exonerated 
from liability for the consequence of an admitted fault, because that consequence 
was not foreseeable by him? 

Is there any limit to the enforcement of claims of this class? Can a consignee re- 
cover against a negligently delaying carrier for damage happening to goods a year 
after their delivery, upon the allegation that, but for the detention, the goods would 
have been sold and would not have been exposed to a cyclone twelve months later? 
Probably not. In general, a jury could not reasonably find that the effect of the delay 
appreciably continued so long and that the delay was a substantial factor in subjecting 
plaintiff to the loss. In cases not so extreme, the evidence may sometimes justify the 
submission of the question of fact to a jury; but no mathematical line can be drawn. 
The nearer the happening of the damage comes to the time of the defendant’s delay, 
the more apt will the jury be to find a causative relation under our test. They are 
still more likely to find causative relation when the loss occurs during the delay and 
while the goods are still in the defendant’s custody; but we do not regard either of 
these elements as legally essential to liability. (See, however, 1 Sedgwick, Damages, 
9 ed., §§ r19¢@ to r19¢.) 

Compare two decisions of the Massachusetts court: Denny v. New York Central 
R. Co., 13 Gray 481 (1859); and Stevens v. B. & M. R. Co., 1 Gray 277 (1854). 

The Denny case is somewhat like the Rodgers case; and the defendant was held 
not liable. 

In the Stevens case, the goods had arrived at the place of destination, and were in 
the railroad freight depot. The consignee sent a teamster to remove the goods. The 
railroad freight agent negligently believed that the goods were not there, and negli- 
gently told the teamster so. Hence the teamster went away without the goods. The 
goods, remaining in the freight depot, were destroyed by an accidental fire during the 
following night. Under the law of Massachusetts, a fire occurring without fault of 
the railroad would not per se make the railroad liable. Norway Plains Co. v. B. & 
M. R. Co., 1 Gray (Mass.) 260 (1854). Held, that the railroad was liable for the value 
of the goods. Shaw, C. J., said, at pp. 281-282 “‘. . . we think that, as the negligence 
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of the agent of the corporation in this case prevented the plaintiffs from getting their 
goods into their own possession on Monday afternoon, by means whereof they re- 
mained in the depot and were burnt, the loss was so directly the consequence of 
this default on the part of the corporation that the value of the goods . . . is the just 
rule of damages.” 

The Stevens case has come up (substantially) in several jurisdictions, and the weight 
of authority is with the decision in 1 Gray 277. See Railroad v. Kelly, 91 Tenn. 699, 
20 §. W. 312 (1892), and Central Trust Co. v. East Tennessee, etc. Ry. Co., 70 Fed. 
764 (1895). 

How can we reconcile the Stevens case with the Denny case or the Rodgers case ? 

The negligent misstatement (and the leaving the goods in the depot) had no tendency 
to cause the fire, but merely exposed the goods to the fire should it occur. There seems 
to have been no reason for anticipating that the fire would occur. Again, the defend- 
ant’s conduct in both cases was simply negligent, not wilfully wrong. The delay in 
transportation in the Rodgers case was in one sense passive conduct, and the mis- 
taken statement in the Stevens case was in one sense affirmative conduct; but the gist 
of the tort in each case is negligence. 

It might be said that the existence of causal relation is a question of fact, and a 
question of degree, not determinable by definite rules; that in the Stevens case the 
defendant’s fault is nearer in point of time to the happening of the damage; and that 
the defendant’s fault is more obviously a substantial factor (potentially operative) in 
the damaging result. But if the results in these cases cannot be reconciled, we think 
it does not follow that the Stevens case is wrong. We prefer the other alternative, 
that the Rodgers case is wrong. 

In 18 Yale L. J. 340-342, Mr. Larremore, if we understand him rightly, concedes ~ 
that, under the established legal doctrine (“‘ under existing abstract rules’’) as to causa- 
tion, a decision like that in the Rodgers case is logically sound. But he believes the 
result to be practically unjust; and hence thinks the court should establish, for such 
cases, “‘a direct exception” to the established “theory of proximate and remote causes.” 
If Mr. Larremore would follow Mr. Beven and Professor Bohlen, he would find a better 
way. The Rodgers case and its fellows all proceed upon the idea that there is an 
arbitrary rule of law, that a tortfeasor is not liable for improbable consequences. Mr. 
Beven and Professor Bohlen deny the existence of such a rule; and we think that they 
are right. 

The foregoing reasoning would tend to establish the liability of a carrier, who was 
not.“‘a common carrier.” If the defendant is ‘a common carrier,”. the argument 
against him is still stronger. Such a defendant, in setting up the plea that the dam- 
age was due to the act of God, is claiming the benefit of an exception to the stringent 
general rule as to a common carrier’s liability. But the benefit of this exception 
should be allowed only to those common carriers who are personally free from fault. 
It ought not to be allowed where the carrier’s tortious delay exposed plaintiff’s prop- 
erty to destruction by an extraordinary departure from the usual course of nature. See 
Brown, J., in Bibb Broom Corn Co. v. Atchison, etc. R. Co., 94 Minn. 269, 275-276, 
102 N. W. 709, 710-711 (1905). 


As to the second class of cases, which it has sometimes been supposed must consti- 
tute an exception to a general rule that the improbability of a result does not per se 
exonerate a wrongdoer: 

Class 2. Where defendant’s conduct was wrongful, but no harm would have re- 
sulted had it not been for the unforeseeable intervention of an independent wrongdoer. 
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We have seen (ante, 25 Harv. L. Rev. 118-119 et seg.) that there was formerly a 
tendency to hold that an earlier wrongdoer was never liable, though the intervention 
of the later wrongdoer was foreseeable. While this view prevailed, it would have been 
hopeless to contend that the earlier wrongdoer could ever be liable in case of non- 
foreseeable intervention. But now that this former view is generally abandoned, the 
question as to the possible liability of an earlier wrongdoer in case of non-foreseeable 
intervention is entitled to judicial consideration. 

Suppose that, under our suggested rule of causation, the earlier tort is found as a 
fact to be in part the cause of the commission of the later tort, and thus in part the 
cause of the damage to the plaintiff which followed immediately upon the commission 
of the later tort. But suppose also that these consequences were not foreseeable (as 
probable) at the time of committing the earlier tort. Would the earlier tortfeasor be 
exonerated on that ground alone? We think not. The vital question is, whether the 
earlier, as well as the later, acts are “traceable by their substantial effects to the ulti- 
mate result which constitutes the injury.” It may be that “such an entirely new form 
has been imparted by the later act to the abnormal conditions created by the earlier 
act, that it would be unjust to hold the author of the earlier act responsible for the 
final injury. But if no such metamorphosis has taken place, and if the injury is phys- 
ically an actual result of a codperation between the abnormal conditions created by 
both acts, either of the authors of those acts must, upon any rational principles, be 
regarded as responsible for a part of the injury ” (though in measuring the amount of 
recovery “the law will not usually undertake to apportion the share of each, but will 
hold each liable for the whole ’’), “and it is idle to ask whether the later act was one 
which might have been anticipated. . . . The law should concern itself, not with the 
time at which an act is done, but with the question whether the act is still potentially 
operative for harm at the time the injury itself was inflicted.” See Mr. Labatt, 
33 Can. L. J. 720, 721. And these principles should govern (apply) even though the 
commission of the later tort was not induced directly or indirectly by defendant’s 
earlier tort. 

It has been said: “. . . if two distinct causes are successive and unrelated in their 
operation they cannot be concurring. One of them must then be the proximate, and 
the other the remote, cause.” Williams, J., in Kerr v. City of Lebanon, 149 Pa. St. 
222, 226-227, 24 Atl. 207, 208 (1892). 

If “proximate” cause is here used in the sense of “legal” cause, the statement is 
erroneous, as implying that contiguity in space or nearness in time are legal tests of 
the existence of causal relation and that the antecedent which is nearest in space or 
time is invariably to be regarded as the sole legal cause. See ante, 25 Harv. L. REv. 
107-108, comments on Bacon’s Maxim. 

Moreover, there are cases where “the original act of negligence, the primary causa- 
tion, may be in its nature so continuous that the concurrent wrongful act precipitating 
the disaster will in law be regarded not as independent, but as conjoining with the 
original act to create the disastrous result.”” Henshaw, J., in Merrill ». Los Angeles 
Gas & Electric Co., 158 Cal. 499, 505, 111 Pac. 534, 537 (1910), citing as one instance 
Pastene v. Adams, 49 Cal. 87 (1874). 

If two causes are operating together and each is a substantial factor in producing 
the damage, “it is not necessary that the beginning of their operation should be simul- 
taneous.” See Bishop, Non-Contract Law, § 450. “So long as the act of the defend- 
ant still concurs with the new human act it remains a proximate cause of any further 
loss.” 1 Sedgwick, Damages, 9 ed., § 126. 

It has been said: “. . . directly the natural course of events is . . . accelerated 
. . . by any other impelling agency, that agency becomes the causa proxima and the 
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natural consequences of the original impelling agency are held to cease,” unless the 
original wrongdoer ought to have known of the new cause and ought to have foreseen 
the probable result. Pigott, Torts, 166. But Professor Bohlen rightly says that the 
intervening agency, in order to be regarded in law as breaking the causal connection 
between the original wrong and the damage, “must divert, and not merely hasten, the 
natural effect of the wrong, . . .”; 40 Am. L. Reg. N. s. 163, citing Elder ». Lykens 
Valley Coal Co., 157 Pa. St. 490, 27 Atl. 545 (1893). And see Coleman, J.,in Thompson 
v. L, & N. R. Co., 91 Ala. 496, 499-500, 8 So. 406, 407-408 (1890). 

A part of the following passage from the opinion of Miller, J., in Insurance Co. ». 
Tweed, 7 Wall. (U. S.) 44, 52 (1868), has often been quoted in reference to this subject: 

“One of the most valuable of the criteria furnished us by these authorities is to 
ascertain whether any new cause has intervened between the fact accomplished and 
the alleged cause. If a new force or power has intervened of itself sufficient to stand 
as the cause of the misfortune, the other must be considered as too remote. In the 
present case we think there is no such new cause.” 

These dicta related to the construction of a clause in a contract of insurance, not to 
causal relation in actions of tort. “Some obscurity . . . has arisen from the attempt 
to draw analogies from insurance cases for application to cases that are governed by 
quite different principles.” Terry, Leading Principles of Anglo-American Law, § 549. 
In actions on contracts of insurance there has been a tendency to hold that, for certain 
purposes as between the insured and the insurer, the cause nearest to and immediately 
preceding the loss is alone to be regarded. See Knowlton, C. J., in Lynn Gas & Electric 
Co. v. Meriden Ins. Co., 158 Mass. 570, 576, 33 N. E. 690, 691 (1893). But “conse- 
quences may be proximate in actions for tort which would not be so if the question 
were of an underwriter’s liability to pay for losses.” Terry, Leading Principles of Anglo- 
American Law, § 549. Thusashipmaster’s negligence “may be a proximate cause of 
the loss in an action against him” (by his employer) “for neglect of duty and a remote 
cause in an action against the underwriter on the policy.” Terry, Leading Principles 
of Anglo-American Law, § 543. “In an action on a policy the causa proxima is alone 
considered in ascertaining the cause of loss; but in cases of other contracts and in ques- 
tions of torts the causa causans is by no means disregarded.” Lord Lindley, in Fenton 
v. Thorley & Co., [1903] A. C. 443, 454. 

The phrase “of itself sufficient to stand as the cause of the misfortune” is ambig- 
uous. See Terry, Leading Principles of Anglo-American Law, §§ 549, 558. It may 
mean — a new force which would have come into operation just the same and which 
would have produced the same final damage at just the same time, even though the 
defendant’s earlier tortious conduct had never taken place. If the premise is con- 
strued in this way, the conclusion is not likely to be disputed. But the phrase may 
mean — a new force, sufficient when, and only when, added to, or operating in con- 
nection with, the effect already existing as a result of defendant’s tort. If this is the 
correct interpretation, then we submit that the proposition is not universally true. 
There are cases where the earlier tortious act may have such continuous efficacy (may 
continue to be so potentially operative) that it must be regarded as a substantial factor 
in subjecting plaintiff to the damage. ‘We have been cited to no authority in a suit 
for the recovery of damages, where it was shown that, if the ‘result’ was the necessary 
and inevitable effect of a first cause, and a new independent force intervened sufficient 
of itself to produce the effect, and only hastened the result, the first cause was held 
to be too remote. In such cases both causes necessarily contribute to the result.” 
Coleman, J., in Thompson v. L. & N. R. Co., gt Ala. 496, 500, 8 So. 406, 408 
(1890). Because the later or intervening tortfeasor can be held liable, it does not 
necessarily follow that the earlier tortfeasor is exonerated. The contrary view seems 
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to have been taken by Strong, J., in Milwaukee & St. Paul Ry. Co. ». Kellogg, 94 
U. S. 469, 475 (1876), in the following passage: 

“We do not say that even the natural and probable consequences of a wrongful act 
or omission are in all cases to be chargeable tothe misfeasance or non-feasance. They 
are not when there is a sufficient and independent cause operating between the wrong 
and the injury. In such a case the resort of the sufferer must be to the originator of 
the intermediate cause.” But this is in effect the same fallacy involved in the view 
of the trial judge in Vicars v. Wilcocks, 8 East 1 (1806), namely, that the fact that 
the plaintiff has a remedy against the “later” wrongdoer constitutes per se a sufficient 
reason for denying him a remedy against the “earlier” wrongdoer. Mr. Bower’s answer 
to that view has already been quoted in an earlier part of this article: 

“Where it is a question whether A. has been injured by B., it is wholly immaterial 
whether he has or has not an additional or alternative remedy against C., and it can 
never lie in the mouth of a wrongdoer, if he is a wrongdoer, to set this up.” Bower, 
Code of the Law of Actionable Defamation, 315. Compare Watson, Damages for 
Personal Injuries, § 74. 

Of course, it is not contended that the earlier of two “successive” wrongdoers would 
always be liable. On the contrary, in a large proportion of cases it would be found as 
matter of fact, and rightly found, that the earlier tort was not potentially operative 
at the time of committing the later tort (or, at all events, not so at the time of the 
damage) and that the later wrongdoer was the sole substantial human factor in bring- 
ing about the damaging result. - 

“There is no doubt that a man sometimes may be liable in tort, notwithstanding the 
fact that the damage was attributable in part to the concurrent or subsequent inter- 
vening misconduct of a third person. . . . But the general tendency has been to look 
no further back than the last wrongdoer, especially when he has complete and intel- 
ligent control of the consequences of the earlier wrongful act.”” Holmes, J., in Clifford 
v. Atlantic Cotton Mills, 146 Mass. 47, 48, 49, 15 N. E. 84, 86, 87 (1888). 

Moreover, if the only fault sought to be imputed to the earlier conduct was that of 
negligence, it might be held that there was no negligence if it was improbable that the 
earlier conduct would tend to induce the commission of a subsequent tort. 

Even if the foregoing general views are deemed sound, it may still be contended that 
the wilful tort of a later wrongdoer, if not foreseeable as probable, will always and 
necessarily break causal connection, and thus prevent holding the earlier wrongdoer 
as a part of the cause of the damage. It cannot be denied that such an idea has been 
entertained. See Holmes, L. J., in Sullivan v. Creed, [1904] 2 I. R. 317, 356. But we 
are inclined to question its universal applicability to all conceivable situations. There 
are wide diversities of fact as to the nature of the tort of the earlier wrongdoer, and as 
to the extent of its continuing efficacy. Those diversities (as to continuing efficacy) 
are differences of degree, not reducible to rule. All that we contend for is, that the 
conduct of the earlier tortfeasor may, in some cases, be of such a nature and have such 
a continuing effect that a jury can find it to be a substantial factor in subjecting the 
plaintiff to the damage, i. e. find it to be a part of the cause, and not merely an ante- 
cedent fact whose effect ceased when the later wrongdoer began to commit a wilful 
tort. In Fottler v. Mosely, 185 Mass. 563, 70 N. E. 1040 (1904), the defendant, the 
earlier of two “independent” wilful tortfeasors, was held liable in an action of deceit, 
although he did not foresee the commission of the later tort; and although the earlier 
tort had no tendency to induce the commission of the later tort, but merely exposed 
the plaintiff to a risk of loss in case the second tort should be committed. 
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A PROBLEM IN THE DRAFTING OF WORK- 
MEN’S COMPENSATION ACTS. 


I. 


PERSONAL InyuRY ARISING OvuT OF AND IN THE COURSE OF 
EMPLOYMENT. 


NTIL very recently it has been assumed that the right of 
action which workmen had at common law against their 
employers secured to them a reasonably adequate remedy for the 
loss which they sustained by injuries due to industrial accidents. 
Whatever legislation there was looking to a fuller remedy preserved 
the fundamental conception of the common law that fault in the 
preparation or operation of the business was essential to the em- 
ployer’s liability. Such legislation merely relieved employees, 
more or less fully, from the operation of certain defenses, some of 
them peculiar to the relation of master and servant, as that of fellow 
service, others common to all persons who had associated themselves 
with others for the mutual benefit of both, as that of voluntary 
assumption of risk. In some few instances they are relieved from 
the defense of contributory negligence, available against all wha 
seek compensation for harm resulting from another’s negligence. 
Within the last few years, particularly within the last two, there 
has been a complete change in the attitude of public opinion. 
There are now in force in no fewer than ten states acts by which 
the owner of a business is made to bear a part of the loss resulting 
to his workmen from injuries received by them in his service, whether 
due to a defect in the conditions or operations of the business or 
not, or to insure his workmen at least partially against such loss. 
Nor has this movement spent its force; on the contrary, the impulse 
towards such legislation seems stronger than ever. It is not pro- 
posed to discuss the economic or social problems involved or to 
consider all the legal questions presented; no attempt will be made 
to deal with the very difficult questions which arise as to the con- 
stitutionality of such acts, whether compulsory or —in form at 
least — elective. One question, and one only, will be discussed. 
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Whether the system adopted is that of insurance as in Germany 
and generally on the Continent of Europe, or compensation payable 
directly by the employer as in England, every act so far enacted or 
drafted has, in defining the injuries to be insured against or compen- 
sated, adopted phraseology copied verbatim or modeled closely 
upon the language used in the English Acts of 1897 and 1906, in 
which it is provided that, 


“if in any employment personal injury by accident arising out of and 
in the course of the employment is caused to a workman, his employer 
shall . . . be liable to pay compensation.” 


This language has been adopted upon the assumption that it has ac- 
quired by judicial construction, during the years which have elapsed 
since these acts were passed, so fixed and certain a meaning that a re- 
sort to the English decisions will, in a great majority of cases, render 
further interpretation and construction unnecessary and so avoid 
that vast amount of litigation generally required for this purpose. 

It is the purpose of this article to examine briefly the English, 
Scottish, and Irish cases in which this section has been considered 
and to ascertain whether this assumption is in fact justified, and 
whether in so far as a definite meaning has been judicially attached to 
these words, it is one which carries into effect the objects which such 
legislation is designed to accomplish. It is necessary also to ascer- 
tain whether such definiteness as exists has been reached by a course 
of reasoning such as is apt to commend itself to American courts, or 
whether it has not resulted from arbitrary and illogical distinctions. 

In ascertaining whether the construction put upon this clause 
accomplishes the objects which such legislation is designed to carry 
into effect, it is impossible not to consider briefly the public opinion 
which demands such legislation. While a large part of the thinking 
public is dissatisfied with the present method of distributing the 
loss caused by industrial accident and desires to transfer to the em- 
ployer at least a part of it, it is extraordinary how little unanimity 
there is as to the reasons for their dissatisfaction with the existing 
state of the law and for their desire to alter it. The motive which 
dominates probably the largest body of persons who advocate 
workmen’s compensation acts is sentimental humanitarianism, that 
altogether admirable instinct which revolts from the contemplation 
of individual suffering and which regards as. unjust any condi- 
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tion, social or legal, which throws a loss upon a class of individuals 
unable to bear it without actual suffering. There is a further body 
of public opinion, that of the advanced collectivist who believes 
that society as a whole should share the shock of industrial acci- 
dents rather than that it should be borne by the particular individ- 
ual whose ill fortune it is to suffer it immediately, and so desires to 
place the burden primarily upon the employer, who, in theory at 
least, can add the cost to the price of his product and so distribute 
the loss among that part of the community at least whose wants 
call his business into existence. This sentiment is stated by a con- 
siderable group of economists in the form of the economic law or 
doctrine, to the effect that the consumer should bear, as part of the 
cost of the article which he uses, all the loss which its manufacture 
entails, including the destruction and impairment of the human in- 
strument of manufacture as well as the destruction and impairment 
of the other instruments, which, since such instruments are owned 
by the employer, is already taken into account in fixing the price of 
the commodity. There is a large body of public opinion that be- 
lieves that the task of maintaining those reduced to want by indus- 
trial accident should be borne primarily by the industry which 
creates it, and ultimately by the consumer to whose wants such 
industries minister, rather than that it should be thrown directly 
upon the public funds realized by taxation.! Another considerable 
body of public opinion is inspired by that different species of human- 
itarianism which considers the improvement of the human race as 
a primary object of consideration rather than the relief of unfor- 
tunate individuals. To such a one it appears intolerable that 
workmen and their families as a class should be subject to the risk 
of fortuitous degradation in the social scale by an accidental injury 
to the head of the family, thereby throwing the entire family back 
into a submerged or pauper class or into a class but little better, 
and so rendering nugatory the effort expended in raising them to 
the position from which their mere misfortune has cast them. To 
workmen as a class such legislation may well appear a distinct 
gain, and their support has undoubtedly been a strong impulse to 
the adoption of this sort of legislation. 

But there is in addition a large class who entertain a well-grounded 





1 See Fletcher Moulton, L. J., in the recent case of Astley v. Evans & Co., [1911] 
1 K. B. 1036, 1042-1043. 
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and growing dissatisfaction With the waste and uncertainty of the 
present state of the law,—a waste which is inseparable from any 
system which requires the proof of fault as a basis to liability and 
which, being based upon the essentially common-law idea of antago- 
nistic litigation, makes the right to recovery depend upon the proof 
of difficult and uncertain issues of fact. If the acts passed and those 
which undoubtedly will be passed accomplish no more than the ex- 
tension of the field within which claims of workmen for compensation 
may be advanced with a chance of success, but within which the em- 
ployer may hope equally to resist liability successfully, the waste of 
litigation instead of being diminished will be increased by widening 
the area in which it may occur. Such a result would satisfy no one. 

The relief afforded workmen and their dependents will still fall 
far short of that intended. Even if the workmen or his dependents 
are successful, a part of the sum paid by the employer will be di- 
verted to the payment of legal expenses and counsel fees, which, 
unless strictly scrutinized and rigorously supervised, will undoubt- 
edly tend to be exorbitant. It is impossible to suppose that the 
awakened public conscience will be satisfied to have any considerable 
proportion of the relief which such acts are designed to give to work- 
men and their dependents go to that highly unpopular species of 
the genus middleman, the accident lawyer, or as he is sometimes, 
perhaps not unjustly, called, the ambulance-chaser. Not only will 
the relief be diminished in amount but it will be delayed during the 
period of litigation. The inability of the working classes to bear 
without undue suffering and social degradation the loss resulting 
to them from industrial accident alone justifies their being singled 
out from among all those accidentally injured by business activities 
as worthy of this special relief. The object is to provide for the 
workmen and his dependents a means of livelihood in lieu of the 
wages which his injuries prevent him from earning: In no act, 
enacted or proposed, is the “‘ waiting period” during which the work- 
man himself bears the loss of his earning power greater than two 
weeks, and this because the various commissions that have drafted 
the acts have concluded that workmen as a class are incapable of 
adequately caring for any longer period of enforced idleness. If 
this be true, it is evident that the hope of future compensation, after 
months or perhaps years of litigation, would not adequately save 
them from suffering, preserve them from economic and social de- 
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gradation, or prevent them becoming a charge on public or private 
charity. In order to relieve their immediate needs, they would be 
forced to consent to disadvantageous compromises or to sell their 
claim at a ruinous discount. Nor can unscrupulous employers or 
their insurers, who, having no direct contact with labor, would have 
less inducement to treat claimants fairly, be expected to neglect 
the opportunity of forcing such compromises by defending every 
case in which there was the most remote chance of success. 

To employers the result is at least as unfavorable. They would 
be subjected to new demands and added costs, not merely in the 
sums expended for compensation, but in those paid for the cost of 
litigation as well, without any corresponding saving. There is a 
point beyond which the cost of production cannot be increased 
without destroying the profit of the producer and so directly driving 
him out of business or raising the cost of the commodity to a point 
where the demand is stifled, and so indirectly reaching the same re- 
sult. The ultimate success or failure of this form of legislation, 
one may venture to predict, will depend upon whether the modern 
humanitarian and collectivist sense of justice can be satisfied without 
unduly burdening business or the consumers whom it serves, and 
this can only be done by recouping the employer for the additional 
burden which will undoubtedly be put upon him by relieving him 
from the cost of litigation, by reducing to a minimum the cost of 
enforcing the claims, and so securing to workmen and their depend- 
ents the fullest possible share of the sums paid by the employers, 
and by making the compensation payable to them at the earliest 
possible moment, so that their current expenses can be immediately 
met. To accomplish this it is essential that the act should be so 
drawn as to be as far as possible automatically applicable to any 
given state of fact, and, as far as may be, to prevent the right to 
compensation from becoming a subject of antagonistic litigation. 

There is also'a substantial agreement that the duty of making 
compensation is not to be imposed upon the business as a penalty 
for its misconduct. The determination of the existence or extent of 
liability, or of the right to compensation, by the guilt or innocence 
of the parties, is appropriate only if the object of the act is to punish 
wrongdoing. Punishment is both expiatory, a penalty for the fault 
committed; and preventive, a deterrent to the commission of a 
fault penalized. The objects of such acts being, not to punish the 
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owners of delinquent businesses but to remedy the existing condi- 
tion of affairs which offends modern ideas of social justice and to 
protect workmen and their dependents, as a class incapable of self- 
protection, from want and social and economic degradation, fault 
as a thing to be expiated has no place therein as a determining factor. 
There are many persons who believe that a compensation act should 
concern itself only with the adjustment of a loss actually sustained 
and that the prevention of accident should be dealt with by separ- 
ate and distinct legislation. But no act, however carefully drawn 
with this object in view, can fail to have a distinct preventive force 
in that it becomes to the master’s advantage to diminish accidents 
with the attendant liability to make compensation for the resulting 
loss, and so the spur of self-interest operates to impel the employer 
to take steps for the protection of his employees. And since it 
seems that the ultimate object is to protect workmen and their 
dependents from want and degradation, social and economic, the 
loss caused by industrial accidents actually occurring being placed 
upon the employer merely as a means to this end, the remedy would 
be needlessly incomplete if any effective incentive to the elimination 
of the cause of the loss were overlooked. 

Therefore a penalty should be imposed upon fault productive of 
industrial accidents if, but only if, there is good reason to believe 
that thereby the commission of such faults will in whole or in part 
be prevented and so the number of such accidents diminished. 
It would seem, therefore, that, where the employer has personally 
been guilty of a deliberate failure to provide adequately for the 
safety of his work-people, he should be liable to make an enhanced 
compensation, or the employee’s right to sue for all his loss at com- 
mon law should be preserved. But it does not follow that the work- 
men should also be deprived of compensation because their injury 
is due in part or in whole to their deliberate, wilful, and serious mis- 
conduct. It may be that the public sense of justice has not yet 
reached the point where it can divorce itself from the idea that a 
man wilfully reckless and deliberately taking serious and unneces- 
sary risks should suffer for his conduct, but unless there is so strong 
a feeling to this effect that an act not recognizing it would be gen- 
erally regarded as unjust, there seems no justification for depriving 
an employee of compensation because of even wilful and deliberate 
misconduct, unless there is good reason to believe that by so doing 
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servants as a class will be impelled to avoid such acts, and that thus 
the great number of accidents to themselves and others due thereto 
will to some considerable extent be prevented. 

It may perhaps seem unjust to make the master and not the 
servant suffer for his individual fault. But it must be remembered 
that the employer suffers alone; and that, while the fault is that of 
the injured workman, the penalty is paid not by him only, but by 
those dependent upon him as well. The public opinion which re- 
gards it as unjust that a man should profit by his own fault may 
yet shrink from visiting the sins of the father upon the children. 
Then, too, an enhanced compensation will not, save in very excep- 
tional cases, seriously cripple a business, while to deprive a workman 
and his family of compensation will be their economic destruction. 
The English Act of 1897 provided that no compensation should be 
allowed if the injury to the workman was attributable to wilful and 
serious misconduct, and under the German law the workman is 
still barred by his own gross carelessness. But in the English Act 
of 1906 compensation was allowed where the accident results in 
death or serious and permanent disablement. It may be that it 
was thought that the risk of such serious consequences would be 
sufficient deterrent to the workman, but it is significant that in 
the one case the whole of the loss would fall upon innocent depend- 
ents, and that in the other the consequence to the workman and his 
family would be the total destruction of their means of livelihood. 

But apart from this there is good reason to believe that, while 
the penalty of an additional liability imposed upon employers for 
the deliberate disregard for the safety of their employees may be 
expected to impel them to afford their employees such protection 
as will materially diminish the number of accidents, denial to a 
servant and his dependents of compensation for his wilful and reck- 
less misconduct cannot reasonably be expected to have such an 
effect. The employer runs no risk of personal injury — his interest 
in his employees’ safety is either directly or indirectly financial or 
humanitarian. Very many employers, impelled by humane motives, 
or realizing that by securing the safety and good will of their em- 
ployees they will increase their efficiency, do expend large sums in 
providing every reasonable protection to their work-people, but 
such motives alone are insufficient to cause those employers who 
regard the matter as purely one of dollars and cents to take such 
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precautions, so long as they are subject to no additional liability 
for their failure to do so. The only consideration which can move 
such employers is the knowledge that the sums expended in pro- 
tection will save them from the necessity of paying greater sums 
under an increased liability. The interest of the servant, on the 
contrary, is not wholly financial; the servant by his reckless con- 
duct risks his own person as well as his earning power. But since 
the fear of personal injury and of the loss of their earning power, 
which under our present system they must bear themselves, has 
not in the past proved sufficient to deter workmen from recklessly 
running unnecessary risks, it is hardly probable that they will be 
impelled to greater care through the fear of forfeiting the compensa- 
tion to which they would be entitled under the act if injured without 
recklessness.” 

There is an additional reason why a workman should not be barred 
by his reckless exposure of himself to unnecessary danger. Whether 
the exposure is deliberate, whether it is reckless, whether a danger 
is unnecessarily encountered, are all highly controvertible and liti- 
gable questions. While the American workman probably takes 
greater risks than any other, he is accustomed to working more 
quickly. This rapidity of work carries with it as an inseparable 
incident the necessity of taking chances. Not only is he accustomed 
to work rapidly, but rapidity is required of him. How far then his 
exposure is wilful and deliberate in the sense that it is done for a 
purely private purpose of his own, how far the danger is unneces- 
sary and not merely one which he must face in order to reach the 
standard of efficiency required by his master, will in many cases be 
doubtful.* 

Since the denial to workmen of compensation for injuries caused 





2 This is not a trait peculiar to work-people but is common to all humanity. While 
men seek to avoid dangers for fear of injury, few, if any, refrain from any action simply 
because such action will bar a possible right of suit for damages. 

3 Take the instance of a failure to use safety devices provided by the master or to 
obey the rules and regulations made for the workmen’s protection. The contention of 
the workmen in many cases is, that the safety devices impede rapid work, and that 
they are required to produce an output or to work at a rate which makes it im- 
possible to use such devices or to obey the rules and regulations and yet reach the 
standard of speed and efficiency in production which their employers require of them, 
and that if they do fall short of this standard, the excuse that the failure is due to 
their use of safety devices or their obedience to rules and regulations will not protect 
them from at least the bad opinion of their employers. 
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by their deliberate disregard of their own safety and that of their 
fellow workers does not seem likely seriously to check such conduct, 
while it would’undoubtedly tend to raise highly doubtful and liti- 
gable questions of fact, it seems advisable to deny compensation 
only when the sufferer has intentionally brought the injury upon 
himself, as has been done in many of the recent acts, enacted and 
proposed. If such course be pursued, it is quite evident that the act 
should be so clearly drawn that it will be impossible for the courts, 
who may well be out of sympathy with the idea of allowing compen- 
sation to one wilfully at fault or those who are dependent upon him, 
indirectly to defeat the purpose of the act by construing vague and 
uncertain definitions of the injury to be compensated as excluding 
injuries from risks to which the claimant’s deliberate misconduct 
has exposed him. If, on the contrary, it is thought advisable to 
make deliberate misconduct, obviously tending to subject the work- 
man to grave and unnecessary risk, a bar to compensation, this 
should be explicitly set forth in some separate clause of the act as a 
special exception to a general liability, as was done in the English 
Act of 1897; and here again the injuries which are the subject of this 
general liability should be so clearly defined that the guilt or inno- 
cence of either party cannot possibly be held to be a determining 
factor. 

The consideration of the English cases which have defined and 
applied the provision, contained in both of the English Workmen’s 
Compensation Acts, that 


“if in any employment a personal injury by accident arising out of and 
in the course of the employment is caused to a workman, his employer 
shall . . . be liable to pay compensation,” 


may be conveniently divided into two principal inquiries: First, 
how has “ personal injury by accident” been defined? Second, 
what, if any, definite principles and rules had been formu- 





4 It would seem well to specify clearly the particular forms of misconduct, as in- 
toxication, failure to use safety appliances, etc., which are to bar compensation. Thus 
the very difficult and doubtful question as to whether any particular misconduct is 
so serious and wilful as to bar the claimant will be in great part eliminated. And also 
it will be impossible for courts to give so wide a construction to the term “ serious ” 
as practically to reintroduce the defenses of contributory negligence and voluntary 
assumption of risk, or a defense which is a composite of the two, and as such may be 
called the voluntary and negligent assumption of unnecessary risk. 
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lated for the determination of the question whether such an in- 
q 

jury “arises out of” and is received “‘in the course of the workmen’s 

employment” ? 


“ Personal Injury by Accident.” 


1. Since the decision in Brinton’s Ltd. v. Turvey there seems 
to be no doubt that disease contracted in the course of the employ- 
ment is as much an injury as a violent alteration of the physical 
structure of the body. It is true that there occur dicta which 
indicate that it is not every disease caught by the workman in the 
course of his employment that is to be regarded as “‘an injury by 
accident.” ® But it would appear that what these refer to is the ne- 
cessity that the disease shall be sustained by accident arising out 
of and in the course of the employment. This requirement applies 
equally to the impairment of the physical structure, and notwith- 
standing these dicta it may be taken that the later English cases 
draw no distinction between these two forms of injury. 

In the case of Brinton’s Ltd. v. Turvey the deceased was empioyed 
in opening and sorting bales of wool, and while so employed the 
bacillus of anthrax settled in the corner of his eye and caused 
infection; it was held that his death was an “injury by accident’”’ 
for which his dependents were entitled to compensation. Much 
stress is laid, in the opinions in the Court of Appeal, upon the fact 
that the impact of the germ was a violation of the integrity of the 
claimant’s body, —a blow which, though microscopically minute, 
produced an immediate effect upon the claimant’s person. In the 
House of Lords particular emphasis is laid upon the accidental na- 
ture of the infection, the great number of unusual factors which 
contributed to it. This decision, therefore, did not involve the 
necessity of holding any disease, other than that caused by specific 





5 [1905] A. C. 230, 7 W. C. C. (Workmen’s Compensation Cases) 1. 

6 So, Lord Atkinson in his dissenting opinion in Clover, Clayton & Co. ». Hughes, 
[1910] A. C. 242, 250, 3 B. W. C. C. (Butterworth’s Workmen’s Compensation Cases) 
775, says: “the definition given of ‘by accident’ in Fenton v. Thorley, [1903] A. C. 
443, must exclude disease.” See also the language used by Lord Macnaghten in his 
dissenting opinion in Ismay, Imrie & Co. v. Williamson, [1908] A. C. 437, 1 B. W. C. C. 
232, the very guarded language of Lord Ashbourn in the same case, the opinions of 
Cozens-Hardy, M. R., Farwell, L. J., in Eke v. Hart-Dyke, [1910] 2 K. B. 677, 3 B. 
W. C. C. 482, and the Lord President in Coe v. The Fife Coal Co., 46 Scot. L. Rep. 
328, 2 B. W. C. C. 8 (Ct. Sess., 1909). 











ontiatinmmecmaniand 




















338 HARVARD LAW REVIEW. 


germ infection, or that contracted under conditions unusual in 
the business, to be an injury by accident. However, the later 
cases, following it, have discarded such refinements and have held 
that any disease of sudden origin, if plainly attributable to the 
nature of the workman’s employment, is an injury by accident. 
So, it has been held, that a heat-stroke sustained by a stoker in 
the stokehole of a steamer,’ a sun-stroke received by a sailor 
engaged in painting a vessel in dry-dock,* and kidney disease due 
to a chill contracted while working waist deep in water,’ were 
injuries by accident. It is to be noticed that these cases go beyond 
the reasoning of the above opinions in Brinton’s Ltd. v. Turvey. 
No foreign substance, however minute, had struck or invaded and 
injured the person’s body. In none of them was there anything 
unusual in the work in which the workman was engaged; there was 
no series of unexpected events which brought about his disease; the 
only thing unexpected in any of these cases was that such work 
should injure the man engaged upon it, the only unknown and 
unusual factor was the physical condition of the workman, which 
rendered him subject to the disease contracted. 

2. But it is not enough that the servant is injured while employed, 
whether the injury be by disease contracted or by some disturbance 
of his physical structure. In either case the injury must be “by ac- 
cident.” The term “by accident” has been consistently construed 
to include two different ideas: the first is that of unexpectedness; 
the second, that of an injury sustained on some definite occasion, 
the date of which can be fixed with reasonable certainty. The first 
idea would be as well conveyed by the word “accidentally” or by 
any phrase or phrases in which unforeseen harm is sharply contrasted 
with harm intended or expected to result. The latter idea, it is 
submitted, is not necessarily included in the term “ accidental ” or 
“ accidentally ”; such words, especially if the phrases employed in 
such legislation are to be construed in accordance with the popular 
meaning of the terms used, do not appear necessarily to indicate 
the existence of an accident, but would seem to relate solely to the 
injury being neither intended nor expected. 





7 Ismay, Imrie & Co. v. Williamson, [1908] A. C. 437, 1 B. W. C. C. 232. 

8 Morgan ». S. S. Zenaida, 25 T. L. R. 446, 2 B. W. C. C. 193 (C. A., 1909). 

® Sheeran v. Clayton & Co., 3 B. W. C. C. 583 (1909). So in Kelly ». Auchenlea 
Coal Co., 48 Scot. L. Rep. 768 (Ct. Sess., r9r1), it was held that pneumonia caused 
by inhalation of poisonous gas was an injury by accident. 
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While the English cases have consistently regarded the phrase 
“by accident” as indicating something unexpected, the earlier and 
later cases differ as to whether the cause of the injury must be some 
unforeseen and unusual operation of the business or condition of 
the plant, or whether it was enough that the injury itself was un- 
expected. 

The earlier cases required that there must have been something 
unusual and unexpected in the external influences to which the 
sufferer was subjected in the course of his employment. No 
injury was regarded as sustained by accident where the workman 
was harmed while doing the very work he was employed to do under 
conditions usual thereto. No compensation was awarded unless 
there was some departure from the ordinary operation of the busi- 
ness or some unusual condition of the plant; it was not enough 
that, because of some peculiar physical condition of the workman, 
permanent or transitory, known to him or not known to him, the 
work, which he did not expect to injure him, in fact proved harm- 
ful; there must be some factor external to the claimant’s physical 
condition. 

The courts, however, were prone to regard rather minute de- 
partures from the ordinary course of the employment as being suffi- 
cient to amount to an unexpected external event.’° 

It was also held that the departure from the usual operation of 
the business might be some unusual act of the servant himself if 
done in the prosecution of the business, and this act might be some 
careless act of his own, —an unintentional slip, or an act inten- 
tionally done but whose results, owing to some miscalculation, 
were not foreseen or designed." It is evident that there is much 





10 So it was held that a strain received while lifting a pile of boards which had been 
stuck together by ice and whose removal thereby required an unusual effort was an 
accident. Timmins v. Leeds Forge’Co., 83 L. T. 120, 16 T. L. R. 521, 2 W. C. C. 10 
(1900). And so it was held that the claimant might recover compensation where 
his hand was jarred by a blow inaccurately struck by a fellow workman on the tool 
which the claimant was holding. Lloyd v. Sugg & Co., [1900] 1 Q. B. 481, 486, 2 W. 
Cas 

1 In Boardman ». Scott & Whitworth, [1902] 1 K. B. 43, 4 W. C. C. 1, a workman 
was required to remove a beam from a loom and in lifting it he balanced it unevenly 
upon his shoulder. In order to get it into a position of equilibrium, he gave it an extra 
lift, the strain of which lacerated the muscles in his side; it was held that this was an 
injury by accident, the improper and unusual manner in which the workman himself 
had originally balanced the beam upon his shoulder being taken to be an unusual con- 
dition of the labor which the servant had not expected to encounter. 
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to be said for this interpretation; any other view would bar a 
stupid or ignorant servant from compensation where he had 
through some slight miscalculation subjected himself to injury 
which a more skilled and prudent workman would have avoided. 

Since the case of Fenton v. Thorley, nothing more is required 
than that the harm that the plaintiff has sustained shall be unex- 
pected.” It is no longer required that the causes external to the 
plaintiff himself, which contribute to bring about his injury, shall 
be in any way unusual; it is enough that the causes, themselves 
known and usual, should produce a result which on a particular 
occasion is neither designed nor expected. The test as to whether 
an injury is unexpected and so if received on a single occasion occurs 
“by accident” is that. the sufferer did not intend or expect that 
injury would on that particular occasion result from what he was 
doing. What was actually probable or even inevitable because of 
circumstances unknown to the sufferer is even more unimportant.® 
The test is purely subjective to the injured workman." 





2 “Tn determining the question whether the injury was caused by an accident we 
must discriminate between that which must occur and that which need not necessarily 
occur in the course of the employment,” Mathew, L. J., in Boardman ». Scott & Whit- 
worth, supra; though it be a thing which has happened before and is likely to happen 
again. Neville v. Kelly Bros., etc., 13 Brit. Col. 125 (1907). In one class of case there 
is a tendency to regard as accidental injuries which the workman probably foresaw as 
very likely to result from some particular action intentionally undertaken. There are 
cases where a workman voluntarily encounters a very serious risk of injury in an effort 
to save his master’s property from injury or to rescue a fellow workman from peril, 
and so, if successful, incidentally protecting his employer from liability.to make com- 
pensation or diminishing the amount thereof. Rees v. Thomas, [1899] 1 Q. B. rors, 
1 W. C. C. 9 (workman injured while trying to stop his employer’s runaway horses); 
Hapelman 2. Poole, 25 T. L. R. 155, 2 B. W. C. C. 48 (1908) (menagerie attendant 
killed while trying to drive escaped lions back to their cage); Matthews v. Bedworth, 
1 W. C. C. 124 (County Ct., 1899) (miner killed in going down shaft, after being warned 
of danger, in order to rescue fellow miner overcome by choke damp); London & Edin- 
burgh Shipping B. v. Brown, [1904-1905] Session Cases 488, 7 Fraser 488 (Ct. Sess., 
1905) (dock laborer killed in an attempt to rescue fellow worker overcome by noxious 
gas in the hold of a vessel which he was unloading). But see the strong dissent of Lord 
Kyllachy in the last given case. In none of these cases was the injury inevitable, 
though in most of them the danger was very great. 

18 Tt is quite clear that the view advanced by Lord Shaw in Clover, Clayton & Co. 
v. Hughes, [ro10] A. C. 242, 3 B. W. C. C. 775, that nothing is unexpected which is 
inevitable under conditions actually existing though unknown to everyone, is unten- 
able; such a purely objective view of unexpectedness would clearly bar compensation 
in all but that small class of case where the injury results from some unusual combina- 
tions of causes. 

4 Tn the late case of Clover, Clayton & Co. v. Hughes, supra, Lord Macnaghten, 
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By this definition the intention or expectation of anyone other 
than the injured workman is immaterial. An injury, unexpected 
by him, is none the less an accident because intentionally inflicted 
by some third person. The workman’s miscalculation as to the 
consequences of an intentional act, under circumstances perfectly 
well known to him, makes the result, actually inevitable and 
patently so to all the by-standers, an unexpected result and so an 
injury by accident. 

The battle ground upon which the advocates of these different 
conceptions of unexpectedness have contended is that class of 
case which deals with the right of a person who, having some known 
or unknown physical weakness, is injured by doing the ordinary 
work which he is engaged to do, — work which would not have been 
injurious to any man in normal health. Under the decision of 
Clover, Clayton & Co. v. Hughes there is an injury by accident 
arising out of the employment when the exertion required in doing 
the work is too great for the man undertaking it, whatever the degree 
of exertion or condition of health. It is immaterial whether the 
servant knows of his weakened physical condition, unless he is 
thereby led to expect injury to result to him as the result of a partic- 
ular piece of work on which he is engaged. It is also immaterial 





whose definition of the words “by accident” in Fenton v. Thorley is constantly cited 
as authoritative, says: “An occurrence I think is unexpected if it is not expected by 
the man who suffers by it, even though every man of common sense who knew the 
circumstances would think it certain to happen.” 

16 So it was held in Nesbit v. Bayne & Burn, [1910] 2 K. B. 689, 3 B. W. C. C. 507, 
that the death of a cashier murdered while travelling by rail with a large sum of money 
to pay wages to his employer’s miners, and in Anderson ». Balfour, [1910] 2 I. R. 497, 
3 B. W. C. C. 588, a beating administered by poachers to a gamekeeper, were injuries 
by accident. But see contra, Murray v. Denholm & Co., 48 Scot. L. Rep. 896 (1911), 
where it was held that injuries inflicted upon non-union workmen by a mob of strikers 
who had invaded the employer’s premises in order to drive out “blackleg” labor was 
not an injury by accident. The case of Challis ». London, etc. Ry., [1905] 2 K. B. 154, 
7 W. C. C. 23, does not present this precise point, since the injury to the plaintiff, an 
engine-driver, was caused by stones thrown from a bridge by boys whose object was 
to throw them down the smokestack and not to hit the driver. The difficulty in the 
cases when an employee is intentionally injured by third persons having no connection 
with his employer’s business is to determine whether it arises out of the business. 

16 Lord Loreburn in Clover, Clayton & Co. v. Hughes, [1910] A. C. 242, 3 B. W. C. C. 
775. So compensation was allowed in Dotzauer v. Strand Palace Hotel, 3 B. W. C. C. 
387 (C. A.; 1910), where the plaintiff’s physical condition was such that the ordinary 
conditions of the work, innocuous to ordinary persons, had injured him. The plain- 
tiff, a dish washer with a peculiarly sensitive skin, was seriously affected by an ordinary 
washing mixture. : 
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that a person, having medical skill or even the experience of an ordi- 
nary individual, would, if he knew what the workman knows, realize 
that injury must result from the work done; the injury is still unex- 
pected if the workman miscalculates his powers and so overtaxes 
his strength and injures himself, so long as the sufferer does not 
intend to injure himself thereby or expect that injury will result to 
him on the particular occasion.!” 

3. The injury, to be regarded as “‘by accident,” must be received, 
or, if a disease, contracted, at a particular time and in a particular 
place and by a particular accident.4® And the accident must be 
something the date of which can be fixed.!® It is not enough that 
the injury shall make its appearance suddenly at a particular time 
and upon a particular occasion.” 

The injury must result from some particular incident in the busi- 
ness, some act done, or condition encountered, which has in the 
course of the sufferer’s employment caused the particular harm, 
whether disease or physical impairment, of which the plaintiff 
complains. This incident, whether an act done by him or by some 





17 Tt is perhaps difficult, if not impossible, to reconcile the later case of O’Hara ». 
Hayes, 44 Ir. L. T. R. 71, 3 B. W.C. C. 586 (1910), with the decision in Clover, Clayton 
& Co. v. Hughes. In the latter case the plaintiff, who was suffering from aneurism of 
the aorta, was called upon to tighten up a nut with a spanner. The very slight exertion 
which was required caused the aneurism to break, resulting in his instant death; it 
was held that this was an injury by accident. In the case of O’Hara v. Hayes, a man 
affected with heart disease dropped dead while hurrying to the railway with a parcel 
weighing seventeen pounds. The county court judge held that in view of his disease 
there was evidence tending to show that the exertion involved in carrying this heavy 
parcel caused his collapse and death, but held that this was not an injury by accident. 
Two questions were submitted to the Court of Appeal: First, whether there was evidence 
to support this finding of fact; second, if such was the case, was the death an injury by 
accident? The Court of Appeai did not consider the first of these questions, but held 
that he was doing his normal work, there was nothing sudden, his death was not unex- 
pected, he was liable to die any moment, and that the county court judge was right in 
holding that his death was not an injury by accident. 

18 Cozens-Hardy, M. R., in Eke v. Hart-Dyke, [1910] 2 K. B. 677, 3 B. W. C. C. 
482, 487. 

19 Collins, M. R., in Steel ». Cammell, Laird & Co., [1905] 2 K. B. 232, 7 W. C. C. 9, 
11: “In my opinion it is clear from s. 2 (2) of the Act, that an accident must be some- 
thing the date of which can be fixed.” The section in question provides that: “pro- 
ceedings for recovery under this Act, for compensation for an injury, shall not be 
maintained unless notice of the accident has been given as soon as practicable after the 
happening.” 

20 Steel ». Cammell, Laird & Co., supra. A workman who had worked for some time 
exposed to lead infection, became suddenly poisoned ; this was not held to be an in- 
jury by accident. 
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other person or the encountering of some condition, must be shown 
to have occurred at some reasonably definite time. It is true that 
under Fenton v. Thorley and Clover, Clayton & Co. ». Hughes the 
incident, the act done or the condition encountered, need not be 
unusual except in this, that on the particular occasion its result is 
unexpected. The element of unexpectedness, inherent in the word 
“ accident,” is sufficiently supplied either if the incident itself is un- 
usual, the act or conditions encountered abnormal, or if, though the 
act is usual and the conditions normal, it causes a harm unforeseen by 
him who suffers it. By this construction injury of gradual growth, as 
such not the result of some particular piece of work done or condi- 
tion encountered on a definite occasion, but caused by the cumulative 
effect of many acts done or many exposures to conditions preva- 
lent in the work, no one of which can be identified as the cause of 
the harm, is definitely excluded from compensation. And this is so 
whether the injury complained of is a disease contracted or an 
impairment of the physical structure of the body.” So stringent is 
the requirement that the injury should be due to some particular 
incident in the employment, that it has been held not enough that 
the complainant can point out a very few occurrences from some 
one or more of which the harm must have resulted.” 

21 It has been held that the following diseases are not injuries by accident: Lead 
poisoning due to the continuous exposure to infection, though taking the form of a 
sudden paralytic seizure, Steel v. Cammell, Laird & Co., supra; enteritis contracted 
by constantly inhaling sewer gas, in contact of which the complainant’s employment 
habitually brought him, Broderick ». London County Council, [1908] 2 K. B. 807, 
1 B. W.C. C. 2819; “beat hand,” “beat knee,” miner’s diseases caused by continued 
friction, Marshall ». East Holywell Coal Company, Gorley ». Backworth Collieries, 
21 T. L. R. 494, 7 W. C. C. 19 (C. A., 1905); with which compare Thompson ». Ash- 
ington Coal Co., 17 T. L. R. 345, 5 W. C. C. 71 (1901), in which it was held that the 
claim that is due to a particular piece of coal working itself into the knee of a miner 
who frequently had to work upon his knees was an injury by accident. The following 
impairments of the physical structure of the body have been held not to be injuries by 
accident: Paralysis caused by continuous overstrain due to the complainant being forced 
to ride a carrier tricycle in the course of his employment, Walker v. Hockney Bros., 
2B. W.C.C. 20 (C. A., 1909); and a gradual breakdown of the heart due to continued 
strain of overwork, Coe v. The Fife Coal Co., 46 Scot. L. Rep. 328, 2B. W. C. C.8 
(Ct. Sess., 1909). How narrow is the line of demarcation is shown by comparison of 
this case with McInnes v. Dunsmuir & Jackson, 45 Scot. L. Rep. 804, 1 B. W. C. C. 
226 (Ct. Sess., 1908), where it was held that cerebral hemorrhage was an injury by 
accident, where an artery in the brain, weakened by long-continued overwork, sud- 
denly burst as the result of a particular act of over-exertion done in the course of 
the sufferer’s employment. 

2 Eke v. Hart-Dyke, [1910] 2 K. B. 677, 3 B. W. C. C. 482. A gardener three sev- 
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Under these decisions two serious questions arise: First, whether 
the word “injury” should be retained without qualification; second, 
whether the words “by accident” should be omitted or retained, 
or whether some other word or phrase, such as “accidentally,” 
should be used in lieu thereof. 

1. In view of the English decisions holding that disease suddenly 
contracted in the course of employment is an injury by accident, it is 
evident that the word “injury” should not be used without qualifica- 
tion, unless it is desired that disease contracted should be a subject 
of compensation. The Act of 1897, under which the cases which 
have definitely attached this broad meaning to the word “injury”’ 
arose, made no provision for the relief of workmen incapacitated 
by illness or disease. Had the Act of 1897 contained the same pro- 
vision for compensation for sufferers from occupational diseases 
which appears in the Act of 1906, it seems highly probable that com- 
pensation would be allowed only where injury is done to the integ- 
rity of the human body, as is the rule in Germany, where sickness, 
however caused, is cared for by a special fund raised by the joint 
contributions of the state, the employers, and the workmen, and 
administered by the latter. 

The English courts, in their efforts to remedy the omission of 
Parliament to provide relief for workmen incapacitated by disease, 
have opened a wide door to claims of a highly litigious character. 
At first glance there appears little or no abstract justice in giving 
relief to one whose physical structure is violently deranged while at 
work, and denying it to one who is incapacitated by disease clearly 
proven to have been contracted in his employer’s service. But there 
is a great practical difference between the two. Where there is a 
distinct change in the physical structure of the plaintiff, it is in 
the vast majority of cases possible and even easy to show some defi- 
nite occurrence in the course of his service which has produced it, 
or at least the injury is generally one not likely to result from any 
other cause. The difficulty which will arise if compensation is 
allowed for disease lies in the fact that not only its existence but its 





eral days opened certain drains and cesspools; it was held that even if his death was 
due to blood poisoning resulting from the emanations from the cesspools, it was not an 
injury by accident, since it was impossible to point out a particular occasion upon 
which he was poisoned; Kennedy, L. J., dissenting. 





THE DRAFTING OF WORKMEN’S COMPENSATION ACTS. 345 


origin can as a rule be proved only by the statement of the sufferer 
himself, corroborated by the testimony of his physician, which usually 
goes no further than a statement that the disease might be caused 
by some incident of the employment. Such claims are not only 
particularly easy to fabricate, but there is a great tendency in a 
sufferer to ascribe, without conscious dishonesty, his illness to some 
cause from which he may hope to obtain relief. But even if they 
are honestly put forward, the success or failure of such claims must 
depend upon a highly doubtful issue of fact. If such claims be 
allowed there will be a natural tendency on the part of every work- 
man who suffers from disease to ask the opinion of the court whether 
it arose out of the business, and even where it is fairly clear that the 
illness did so arise, the interest of the employer will naturally induce 
him to contest the claim in the hope that the opinion of the court 
may be in his favor. 

Disease should be dealt with, if at all, by providing, as in Germany, 
for the relief of all servants incapacitated by iliness no matter 
what its origin, preferably out of some fund provided by the joint 
contributions of the employers and the workmen themselves; and 
this fund should, it seems, be administered, as in Germany, by the 
workmen themselves, who will have a better opportunity to detect 
malingering and to prevent it by their disapproval of it, induced by 
their liability for part of the loss caused by it. This relief should 
probably be restricted, as in Germany, to illness of a moderate 
duration. Total incapacity caused by illness is cared for in Germany 
by the invalidity insurance, which forms a part of the old age insur- 
ance. As there is no corresponding fund out of which permanent 
disablement can be relieved, it would seem that provision may well 
be made for compensation for what are technically known as 
occupational diseases. It is true that in this way total incapacity 
from non-occupational diseases, clearly contracted in the employer’s 
service, will go uncompensated; but on the whole the added cer- 
tainty in the administration of the law seems more than to compen- 
sate for this, even admitting it to be unjust to a few deserving 
sufferers. Under the German system for relieving sufferers from 
temporary illness, the workman being entitled to relief if incapaci- 
tated by disease, whether contracted in the employment or at home, 
the only issue which can be raised is the existence of the disease 
and the extent of the incapacity caused thereby; that most difficult 
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issue, the origin of the disease, is completely eliminated. And while 
this issue must arise in any act giving compensation for occupational 
diseases, such diseases being those to which workmen in particular 
employments are by reason of the character of the work peculiarly 
subject and being of a sort not likely to be otherwise contracted, 
their very nature makes it reasonably certain that they are con- 
tracted in the employment and not elsewhere. 

2. As has been seen, the term “by accident” differs from the 
term “accidental” in that it requires that the injury shall be sus- 
tained on a single particular occasion the date of which can be fixed, 
and so excludes any injury, whether the disturbance of the physical 
structure of the body, or disease, which is of gradual growth. Unless 
it is desired to allow compensation for diseases or bodily impair- 
ments of gradual growth, it is evident that the term “ by accident ” 
should be retained, and that it should not be omitted or the word 
“accidental ” substituted. 

While there may seem no particular justice in allowing compensa- 
tion for an injury which happens on a definite occasion, and exclud- 
ing compensation for one of gradual growth though just as much 
the result of the work upon which the sufferer is employed, there are 
practical considerations which make it desirable to do so. One of 
the most valuable provisions in the English acts (and one which 
is being copied in most of the American legislation upon the sub- 
ject) is that contained in sub-section 2 of section 2, which requires 
that notice of the accident be given to the employer ‘‘as soon as 
practicable after the happening thereof.” ‘The master is thus able 
personally to investigate the matter soon after its occurrence and 
verify the justice of the claim or detect any fraud or imposition; 
and so it conduces to the settlement of well-founded claims without 
further litigation and leads to the discovery of malingering and 
simulation. If the date of the accident be known, it is usually 
possible to find impartial witnesses who have observed and can 
remember the occurrence. This is certainly so if the injury is due, 
as it usually is, to some abnormal incident in the operation of the 
business, to some unusual act of the claimant himself or his fellow 
workmen, or to some unusual condition of or breakdown in the 
machinery or plant. Even if there is nothing more than a sudden 
and unexpected injury the result of some normal and usual operation 
or condition of the business, this in itself is generally sufficiently 
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striking to make it probable that the circumstances will be observed 
and remembered by others than the claimant himself. Thus the 
employer is able by independent testimony to verify the workman’s 
claim, and either settle it at once or to demonstrate so clearly its 
fraudulent character that the workman will abandon it. And even 
if the claim is neither settled nor abandoned, but must be litigated, 
there is apt to be reasonably impartial testimony upon which the 
court can proceed in awarding compensation. 

If, on the other hand, compensation is allowed for injury not 
happening upon any definite occasion, it is evident that notice of 
the injury must be all that can be required, with perhaps an added 
requirement that the causes which are alleged to have brought it 
about shall be set forth. If compensation be allowed for injuries 
or diseases of gradual growth, it is manifestly impossible for the 
servant to assign any specific occurrence or occurrences as the cause 
of his disablement; at most he can merely state that he was engaged 
upon a work of a sort capable of producing injury of the sort of 
which he complains and that he attributes his disability thereto. 
Such claims are incapable of any verification by impartial testi- 
mony, their validity is a mere matter of opinion or judgment; the 
workman’s story can be corroborated, if at all, only by the testi- _ 
mony of medical experts, that the work upon which he was engaged 
is capable of producing the injury in question. If a definite occa- 
sion be set out during which the assigned cause of the injury is 
alleged to have operated, it is at least possible to prove that on that 
occasion there was no other cause existing equally capable of pro- 
ducing the injury. If it is enough to ascribe the injury to causes 
operating generally during a protracted period, as that of employ- 
ment at a particular sort of work, it will usually be impossible to 
say whether during that period the workman may not have been 
exposed to other causes, external to the business, which might as 
probably have produced the injury, unless the injury is one which, 
like certain occupational diseases, is plainly the result of a cause 
peculiar to the business and therefore extremely unlikely to be 
encountered elsewhere. : 

A wide door will be opened to fraudulent claims, and it must not 
be forgotten that the right to compensation for injuries of this sort 
will act as a strong incentive to workmen to attribute every disease, 
every wearing out of their physical powers, to their labors in their 
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employers’ business, and this will be so though the workmen are 
not consciously fraudulent. The possibility of compensation will 
inevitably direct their minds to the business as the cause of their 
sufferings, and often quite unconsciously they will come honestly 
to believe that all their misfortunes are due to their work therein.” 

But there is a further serious objection to allowing compensation 
for injury or diseases of gradual growth. The effect of so doing 
would be to throw upon the last employer the duty of pensioning 
every workman worn out by a lifetime of labor or invalided by long 
exposure to the unhealthy conditions necessarily incident to many 
employments. Unless some elaborate system, such as is found in 
the occupational disease section of the English Act of 1906, be pro- 
vided for the apportionment of the compensation among all the 
various employers in whose service the workman has been engaged, 
the last employer will be forced to pay for the whole of a loss which 
his business has caused in part only. Not only will this work an 
injustice to the last employer, but the effect upon workmen them- 
selves would be extremely unfavorable; it will become difficult for 
any man to obtain employment after he has passed the very height 
of his prime, and the point of superannuation will be very materially 
reduced. 

Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA LAw SCHOOL. 


[To be continued.] 





% See as to this the very interesting paper on “Some Defects in the Workmen’s 
Compensation Act,” by R. J. Collie, M.D., J. P., Transactions of the Medico-Legal 
Society, vol. 6, p. 70, especially pp. 90-98. 
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IS LAW THE EXPRESSION OF CLASS 
SELFISHNESS? 


HIS question has received an affirmative answer, in the fol- 
lowing unequivocal terms: 


“The rules of the law are established by the self-interest of the dom- 
inant class, so far as it can impose its will upon those who are weaker.” 


There is no such thing as abstract legal principles or abstract 
justice, we are assured. 


“The dominant class, whether it be priests or usurers or soldiers or 
bankers, will shape the law to favor themselves, and that code will most 
nearly approach the ideal of justice of each particular age which favors 
most perfectly the dominant class.” ! 


In support of these propositions, the author refers to numerous 
decisions of the courts. The New York Court of Appeals ? declared 
the state prohibitory liquor law of 1855 unconstitutional, so far as it 
destroyed the property in intoxicating liquors, owned and possessed 
by persons within the state, when the act took effect. On the other 
hand, the Supreme Court of the United States* upheld the con- 
stitutionality of the Kansas Prohibitory Liquor Law of 1881, which 
had been enacted to carry into effect the following provision of 
the Kansas Constitution, adopted by the people in 1880: 


“The manufacture and sale of intoxicating liquors shall be forever 
prohibited in this State, except for medical, scientific and mechanical 
purposes.” 


The prevailing opinion in the former case, the author praises as 
‘‘a model of lucid and logical reasoning.” What has he to say of 
the Mugler decision and of other cases in accord with it? This: 


“The liquor business being obnoxious and ill-defended, the courts 
abandoned it to its fate, and generally held that property in liquor may 
be confiscated.” 4 





1 Brooks Adams in Centralization and the Law, 20, 45, 64. 

2 Wynehamer »v. People, 13 N. Y. 392 (1856). 

8 Mugler v. Kansas, Kansas ». Ziebold, 123 U. S. 623, 8 Sup. Ct. 273 (1887). 
4 Brooks Adams in Centralization and the Law, 110. 
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That the liquor business was obnoxious to the majority of the 
citizens of Kansas must be admitted, but that Mugler and Ziebold 
were ill-defended is most surprising, for they had the services of 
George W. Vest and Joseph H. Choate. In another connection, 
he declares: ‘The weak, like the brewer or the lottery seller, fare 
in proportion to their weakness.”’ So far as the liquor business is 
concerned, statistics do not appear to bear out this charge. Ac- 
cording to the census of 1850, the consumption of wines and liquors 
in the United States for that year was 94,712,853 gallons, while in 
1880 it was 505,844,038 gallons. Certainly in the decisions referred 
to the liquor business did not fare in proportion to its weakness, for 
it was more than five times stronger in 1887 than in 1856. 

In another set of decisions the author contrasts the rulings of 
the Supreme Court in certain elevator cases with those in certain 
railroad cases. His conclusion is that “these great roads repre- 


‘sented a vast power and were protected accordingly,” while the 


proprietors of the elevators “had not behind them an equal finan- 
cial energy,” ® and therefore suffered the hard fate of the weak 
lottery seller and brewer. 

This conclusion, it is submitted, is not in accordance with the 
facts. Justice Brewer, who dissented in the elevator cases, has 
declared,’ that neither in Munn 2. Illinois,’ nor in Budd v. New 
York,* nor in Brass v. Stoeser,!° was it 


“charged or shown that the rates prescribed by the legislature were 
unreasonable, and the only question was the power of the legislature 
to interfere at all in the matter.” 


‘In the railroad cases, however, it was charged that the rates fixed 


by the statute of Nebraska were unreasonable. and operated to 
deprive the railroad companies of their property without due pro- 
cess of law. The trial court found that this charge was sustained 





5 Brooks Adams in Centralization and the Law, 123. 

6 Tbid. 123, 124. 

7 Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 86, 22 Sup. Ct. 30, 33 
(1901). 

8 94 U.S. 113, 125 (1876). Chief Justice Waite pointed out that the regulation of 
rates did not necessarily deprive the elevator owner of his property; and that the 
Fourteenth Amendment simply prevents the States from doing that which will operate 
as such deprivation. 

9 143 U.S. 517, 12 Sup. Ct. 468 (1892). 

10 153 U. S. 391, 14 Sup. Ct. 857 (1894). 
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by the evidence, and the Supreme Court, after examining the 
evidence with great care, reached the conclusion 


“that as to most of the companies in question, there would have 
been, under such rates as were established by the act of 1893, an actual 
loss in each of the years ending June 30, 1891, 1892 and 1893: and that 
in the exceptional cases above stated, when two of the companies would 
have earned something above operating expenses in particular years, the 
receipts or gains above operating expenses, would have been too small 
to affect the general conclusion that the act, if enforced, would have 
deprived each of the railroad companies involved in these suits of the 
just compensation secured to them by the Constitution.” 4 


No fair-minded person can read the set of cases referred to by 
Mr. Adams with any tolerance for the doctrine which he teaches. 
They do not furnish the slightest warrant for the assertion that the: 
Supreme Court laid down one rule for grain elevators in Munn 2. 
Illinois, and a different one in Smyth v. Ames for railroad com-. 
panies, and did this because in the intervening years “the social 
equilibrium had shifted,” and the investment in railways had 
increased from four and a half billions in 1876 to eleven and a half 
billions in 1898. Or, to use his words, 


“As the social weight of railways has increased, so has the tender-. 
ness of the courts in regard to anything which may impair their revenue. 
. . » These great roads represented a vast power and were protected 
accordingly.” 


If that doctrine were sound, inasmuch as the total railway invest- 
ment is now about eighteen billions, we should expect to find the 
Supreme Court going to all lengths in its protection of railway 
interests. In fact it maintains no such attitude. For example, 
the railroad companies have sought exemption from the Safety- 
Appliance Acts,” which seriously impair their revenue, but the 





11 Smyth v. Ames, 169 U. S. 466, 547, 18 Sup. Ct. 418, 434 (1898).. In closing his 
opinion (and there was no dissent), Justice Harlan said: “It may be added that the 
conditions of business, so far as railroad corporations are concerned, have probably 
changed for the better since the decree below, . . . In that event, if the Circuit 
Court finds that the present condition of business is such as to admit of the appli-- 
cation of the statute to the railroad companies in question without depriving them of 
just compensation, it will be its duty to discharge the injunction,” and enforce the 
statute. 

% Act of March 2, 1893, amended March 2, 1903, 32 Stat. at L. 943, c. 976. 
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Supreme Court has sustained their constitutionality; * has declared 
that they impose an absolute duty on the railroads which cannot 
be escaped by the exercise of reasonable care,“ and that they apply 
to cars used in moving intrastate traffic on a railway which is a 
highway of intezstate commerce.” 

The statement that litigants of “vast power are protected accord- 
ingly,” while weak litigants “fare in proportion to their weakness,”’ 
reads like a fairy tale in the light of such decisions, and of those in 
the Standard Oil and in the Tobacco Trust Cases.” It might be 
dismissed as a fairy tale, but for the mischief that it breeds. If 
law is invariably on the side of the heaviest social battalions, all 
that is necessary to transform the law breaker into the law maker 
is to shift the social equilibrium — to change the minority into the . 
majority so as to overawe the courts. Such a doctrine leads directly 
to the recall of judges, otherwise the will of the dominant class 
might be balked by a judiciary, holding office for a fixed term, or 
for the life of its members; especially if it were old-fashioned enough 
to believe that its sworn duty consisted in earnestly endeavoring 
to do justice in each case, not in accordance with the membership 
of the litigants in the dominant class, but in accordance with estab- 
lished principles of law. 

In a jurisdiction where the recall of judges prevails, we might 
expect to find legal rules fashioned and enforced from notions such 
as are described in the following extract: 


“The Anglo-American law as to this liability [the liability of employer 
to employed] contains three rules which would seem to have been adopted 
with the idea of protecting the interests of the employer rather than 
those of the employed. They were furthermore adopted at a time when 
the political influence of the employed was not as great as that of the 
employer, and when it was considered expedient, if not necessary, to 
encourage where possible the investment of capital in industrial enter- 





%8 St. Louis, Iron Mountain, etc. Ry. v. Taylor, 210 U. S. 281, 295, 28 Sup. Ct. 
616, 621 (1908): “It is said that the liability under the statute as thus construed, im- 
poses so great a hardship upon the railroads that it ought not to be supposed that 
Congress intended it. ... The argument of hardship is plausible only when the 
attention is directed to the material interest of the employer to the exclusion of the 
interest of the employee and of the public.” 

4 Chicago, B. & Q. Ry. v. United States, 220 U. S. 559, 31 Sup. Ct. 612 (1911). 

% Southern Ry. v. United States, 222 U. S. 8, 32 Sup. Ct. 2 (1911). 

16 Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502 (1911). 

17 United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632 (1911). 
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prises. They are, first, that an employer is not liable to an employee 
for the damages caused by a co-servant; second, that the contributory 
negligence of an employee shall be an absolute bar to the recovery from 
an employer of damages in cases in-which the employee, as well as the 
employer, has been guilty of negligence; and, finally, that where an 
employee has knowledge of unsafe conditions, and, notwithstanding 
that knowledge, continues his work, he is to be deemed to have assumed 
the risk of his conditions.” 


It will be observed that the foregoing doctrine is very similar 
to that propounded by Mr. Adams. The judiciary adopts rules of 
law with theidea of protecting the dominant class. At least the 
three rules in question were adopted with that idea. This is a grave 
charge against the English and American courts. Is it valid? 

That it cannot be sustained, so far as the contributory negligence 
rule is concerned, is clear. This rule antedates all fellow-servant 
controversies, and was fully established by judicial decisions in 
law suits to which employer and employed were not parties. To 
quote from Mr. Beven:® 


“The case usually referred to as the first which definitely formulated 
the rule of law is Butterfield »v. Forrester.” Plaintiff, who was riding 
violently, rode against an obstruction in the highway placed there by 
defendant, and was injured. Bayley, J., directed the jury that, if a per- 
son riding with reasonable and ordinary care could have seen and avoided 
the obstruction, and if they were satisfied that the plaintiff was riding 
along the street extremely hard and without ordinary care, they should 
find for the defendant; which they accordingly did.” 


The rule was restated and applied in numerous cases, both in Eng- 
land and in this country, during the next thirty years, without any 
reference to controversies between employed and employer.“ When 
such controversies began to come before the courts, and the employer 





18 Social Reform and the Constitution, 251. 

19 Beven, Negligence, 3 ed., 150. 

20 rz East 60 (18009). 

#1 See Vanderplank »v. Miller, M. & M. 169 (1828) (action for running down a ship); 
Lack wv. Seward, 4 C. & P. 106 (1829) (collision of two barges); Vennall v. Garner, 
1 Cromp. & M. 21 (1832) (running down a ship by another); Pluckwell v. Wilson, 
5 C. & P. 375 (1832) (collision between wagons); Williams ». Holland, 6 C. & P. 23 
(1833) (driving chaise against cart); Luxford v. Large, 5 C. & P. 421 (1833) (loaded 
wherry swamped by a steam vessel); Rathbun v. Payne, 19 Wend. (N. Y.) 399 (1838) 
(collision between canal boats); Hartfield v. Roper, 2t Wend. (N. Y.) 615 (1839) 
(running over a child unattended in the highway). 
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interposed the defense of contributory negligence against the em- 
ployee, he was making no novel claim; he was not calling on the 
court for any class intervention on his behalf; and when the court 
upheld the defense, it was not adopting ‘“‘a rule with the idea of 
protecting the interests of the employer rather than those of the 
employed.” In one of the earliest cases,” in which an employer 
successfully set up the defense of contributory negligence of the 
employee, the court said: 


“The negligent act was as much the act of the plaintiff as of the de- 
fendant’s foreman, and no man can, in any case, be allowed to recover a 
compensation for damages resulting from his own misconduct or neg- 
ligence. A plaintiff suing for negligence must himself be without 
fault.” : 


The Supreme Court of Michigan dealt with this defense in the 
same way, when it was interposed for the first time in that state by 
an employer against an employee. 


“Where no other considerations interfere, it is a well settled rule that 
a person who has by his own negligence so far contributed to the injury 
done him that he might by the use of ordinary diligence or care, have 
avoided it, has no right of action.” 


No reference here to any novelty in the defense; no hint that the 
employer was invoking any principle peculiar to him or his class; 
no intimation by the court that it was formulating a rule in the 
interests of the employer. And not one of the authorities cited for 
the well-settled rule of contributory negligence, was connected with 
labor litigations.” 
Equally true is it that the rule, referred to in the above quota- 
tion, concerning the assumption of risk by the employee, is not 
peculiar to labor litigation, and was not adopted by the courts 
“with the idea of protecting the interests of the employer rather 
than those of the employed.” The legal principle applied in this 





2 Brown v. Maxwell, 6 Hill (N. Y.) 592 (1844). 
% Mich. Cent. Ry. v. Leahey, 10 Mich. 193, 198 (1862), citing Butterfield v. For- 
' rester, 11 East 60 (1809); Marriott v. Stanley, 1 M. & G. 568, 853 (1840) (plaintiff 
thrown against an obstruction put in the street by defendant); Clayards v. Dethick, 
12 Q. B. 439 (1848) (plaintiff’s horse killed while being led over a trench negligently 
left open by defendant). 

% See cases in last note. 
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rule is very ancient. Mr. Beven™ has traced its history from 
Homer, Aristotle, the Roman jurists and the Year Books to the 
present time. The topic is discussed very fully also by Mr. La- 
batt. Both writers assure us that it had been accepted by the 
English courts as early as 1820, as authority for the rule that one 
who voluntarily exposes himself to a known and appreciated danger 
assumes the risk of the consequences. Both cite [lott v. Wilkes *’ 
in support of this statement; and Mr. Labatt calls attention to 
the close resemblance of the language of the judges, in that case, “‘to 
that which has become so familiar in employers’ liability cases.” *8 
Moreover, he emphatically declares that the maxim of volenti non 
fit injuria is one of universal application, and that whether it is or 
is not available in a particular case cannot be affected by the mere 
fact that the relations of the parties to the action were for some 
purposes defined by the contract. Accordingly, when discussing 
the rule relating to the employee’s assumption of risk, he cites 
indifferently authorities in which the defendant was the plaintiff’s 
employer and those in which he was a stranger.” 

That he was quite justified in so doing cannot admit of doubt. 
The rule, that an employee who continues working in conditions 
known to him to be unsafe assumes the risk of those conditions, 
is the rule which is-applied to a stranger who subjects himself to 
the same risk. For example: The plaintiff, a locomotive engineer, 
was injured by striking against an electric signal post, while leaning 
outside his locomotive and looking back to take a signal from the 
conductor. As the evidence showed that plaintiff knew the manner 
in which the road was constructed, and fully appreciated the danger 
attending his continuance in the unsafe conditions, he had assumed 
the risk and could not recover.*® In another case, the plaintiff, a 
voluntary spectator at a display of fireworks, was injured by the 
explosion of a bomb. He was held to have assumed the risk of the 
unsafe conditions in which he voluntarily continued, and, therefore, 
to have barred himself from recovery. A similar decision has 





% Beven, Negligence, 3 ed., 632 e¢ seg.; “Volenti non fit Injuria,” 8 Journal of the 
Soc. of Comp. Leg. N. s. 185. 

% y Labatt, Master and Servant, chap. 20. 27 3 B. & Ald. 304 (1820). 

28 ; Labatt, Master and Servant, 971, note 4. 2 Ibid. 969. 

3 Lovejoy v. Boston & Lowell Ry., 125 Mass. 79 (1878). 

1 Scanlon v. Wedger, 156 Mass. 462, 31 N. E. 642 (1892), followed in Frost v. 
Josselyn, 180 Mass. 389, 62 N. E. 469 (1902). 
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been made in New York against a voluntary spectator at an auto- 
mobile race. While these spectator decisions may be open to criti- 
cism on the ground that the defendants were engaged in illegal 
exhibitions, it is believed that no one has intimated that the rule 
of assumption of risk, which defeated the plaintiffs, was adopted 
with the idea of protecting the interests of fireworks exhibitors and 
auto-racers, rather than those of the spectators; nor that it was 
due to the fact that the political influence of the latter class was 
less than that of the former; nor that its genesis can be traced 
to the judicial disposition to encourage the investment of capital in 
the industrial enterprises.connected with fireworks and automobiles. 

Again the rule of assumption of risk which operates to defeat the 
employee who knowingly subjects himself to unsafe conditions, 
operates in the same ‘way against a passenger riding on the front 
platform of a crowded electric car, knowing that there is a sign on 
the car stating a rule that “Passengers riding on the front platform 
do so at their own risk.” * It operates, also, to defeat a pedestrian 
who voluntarily passes over an icy sidewalk, or street, knowing 
that it is dangerous, but believing that he can escape unharmed. 
He assumes the risk of the unsafe conditions.™ 

On the other hand, the rule does not operate to defeat the plain- 
tiff, unless he assumes the risk; and it operates in the same way 
whether the particular plaintiff is a servant of the defendant or a 
stranger. To illustrate: A season-ticket holder on defendant’s line 
of railway slipped on the steps leading down to the passenger plat- 
form and was injured. He knew that the steps were covered with 
snow, and somewhat slippery, and that he could have reached the 
platform by other steps. The jury found that he was not guilty 
of contributory negligence, and the court ruled that he did not 
assume the risk of the unsafe conditions, unless it was shown that 
“he freely and voluntarily, with full knowledge of the nature and 

% Johnson v. City of New York, 186 N. Y. 139, 78 N. E. 715 (1906), followed in 
Bogart v. City of New York, 200 N. Y. 379, 93 N. E. 937 (1911). 

% Burns v. Boston El. Ry., 183 Mass. 96, 66 N. E. 418 (1903), distinguishing cases 
where the defendant had waived the rule against standing on the platform. 

* Wilson »v. City of Charlestown, 8 All. (Mass.) 137 (1864); Wright ». City of 
St. Cloud, 54 Minn. 94, 55 N. W. 819 (1893); Friday v. City of Moorhead, 84 Minn. 
273, 87 N.W. 780 (1901); Howey ». Fisher, 122 Mich. 43, 80 N. W. 1004 (1899): “It 
is apparent from this testimony that the plaintiff knew of the risk of passing over 


this icy way, and assumed the risk of doing so. . . . The precise danger was before 
her, and she had it in mind at the time.” 
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extent of the risk he ran, impliedly agreed to incur it.” This case 
was cited by the Supreme Court of Massachusetts as precisely in 
point, where the plaintiff was a servant of defendant and had been 
injured by falling on slippery steps as she was leaving defendant’s 
mill at the end of her day’s work: * 


“The rule which we are considering applies only when the plaintiff 
has voluntarily assumed the risk. . . . Mere knowledge of a danger 
will not preclude a plaintiff from recovering unless he appreciates the 
risk. . . . We are of the opinion that it cannot be said, as a matter of 
law, that the plaintiff in the present case, in attempting to go down the 
steps voluntarily assumed a risk which she understood and appreciated, 
and which resulted in the accident.” 


In a case between an employee and an employer, the Supreme 
Court of New Hampshire, when setting aside a nonsuit of plaintiff, 
said: 


“One does not voluntarily assume a risk, within the meaning of the rule 
that debars a recovery, when he merely knows there is some danger, 
without appreciating the danger. One cannot be said, as a matter of 
law, to assume a risk voluntarily, though he knows the danger and appre- 
ciates the risk, if at the time, he was acting under such an exigency, or 
such an urgent call of duty, or such constraint of any kind, as in refer- 
ence to the danger deprives his act of its voluntary character; or if, 
after discovering the master’s neglect, he has no opportunity to ae 
the service betore the injury is received.” *” 


It is submitted that the rule, as to assumption of risks incident 
to unsafe conditions, was not adopted with the idea of protecting 
the interests of the employer rather than those of the employed. 
On the contrary, it antedates labor litigation and always has been 
applied in accordance with the same principles, whether the plain- 
tiff was a servant or a stranger. 

Let us pass to a consideration of the remaining rule alleged to 
have had its origin in judicial favoritism for employers. In the 
passage heretofore quoted, it is formulated thus: “An employer is 
not liable to an employee for the damage caused by a co-servant.” 

Perhaps the first comment that should be made is that “Anglo- 





-8% Osborne v. London & Northwestern Ry., 21 Q. B. D. 220, 224 (1888). 
% Fitzgerald.». Conn. Riv. Paper Co., 155 Mass. 155, 159, 162, 29 N. E. 464 (1891). 
87 English ». Amidon, 72 N. H. 301, 56 Atl. 548 (1903). 
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American law” does not contain and never has contained that 
unqualified rule.* The reports are replete with cases where the 
employer has been held liable, and has been compelled to pay an 
employee, for damages caused by a co-servant. If the harm-doing 
co-servant is incompetent or reckless, and defendant knew or 
ought to have known this, and the harm to plaintiff resulted from 
such unfitness, the master is liable.** He is liable, too, if the injury 
is due to an insufficient number of co-servants.“ Again, if plain- 
tiff’s injury is due to a co-servant’s neglect to perform the duty 
assigned him by the defendant of promulgating proper rules for 
the conduct of the defendant’s business, the latter is liable“ So 
is he liable if the employee’s injury is owing to a co-servant’s 
failure to perform the duty assigned him of providing a safe work- 
ing place for the plaintiff, or safe tools and machinery with which 





88 See Lord Brougham’s remark upon a similar misstatement of the rule by Lord 
Ardmillan: “But, my Lords, it is utterly unknown to the law of England, also.” 
Bartonshill Coal Co. ». McGuire, 3 Macq. 300, 313 (1858). 

89 Gilman »v. Eastern Ry. Co., 10 All. (Mass.) 233 (1865); Metropolitan El. Ry. v. 
Fortin, 203 Ill. 454, 67 N. E. 977 (1903), affirming a judgment for $15,000 in the em- 
ployee’s favor; Walker v. Bolling, 22 Ala. 294 (1853); Cook ». Parham, 24 Ala. 21 
(1853); Brown ».Levy, 108 Ky. 163, 55 S. W. 1079 (1900); Poirier v. Carroll, 35 
La. Ann. 699 (1883), recovery for $2500; Laning ». N. Y. Cent. Ry., 49 N. Y. 521 
(1872), sustaining a verdict for $10,000. Judge Folger’s opinion is worthy of careful 
reading by anyone who would understand the conscientious striving of the judiciary 
to do its duty in this class of cases. 

4 Flike v. B. & A. Ry., 53 N. Y. 549 (1873). Defendant had appointed sufficient 
bfakemen to go with the train which parted and caused the injury, but one of them 
neglected to go. The negligence of the company consisted in not seeing to it that the 
train was sufficiently manned when it started, and it did not excuse itself by showing 
that if Loftus, the brakeman, had done his duty, the train would have been fully 
manned. The employer, not the co-employee of Loftus, assumed the risk of the latter’s 
neglect of duty. j 

“ Han. & St. J. Ry. v. Fox, 31 Kan. 586, 596, 3 Pac. 320 (1884), affirming judg- 
ment for $10,000 in favor of employee; Pool ». Southern Pac. Ry., 20 Utah 210, 220, 
58 Pac. 326 (1899), affirming judgment for $12,000 in favor of employee’s adminis- 
tratrix; Madden ». Ry. Co., 28 W. Va. 610 (1886), sustaining verdict of $6000. 

# Kansas City, etc. Ry.v. Kier, 41 Kan. 661, 21 Pac. 770 (1899), recovery for $7000; 
Breckenridge Co. v. Hicks, 94 Ky. 362, 22S. W. 554 (1893), judgment for $4000 in em- 
ployee’s favor affirmed; Snow ». Housatonic Ry., 8 All. (Mass.) 441, 447 (1864); ¢ 
Babcock v. Old Colony Ry., 150 Mass. 467, 23 N. E. 325 (1890); Donahue »v. Boston 
& Me. Ry., 178 Mass. 251, 254, 59 N. E. 663 (1901), recovery for $6500; Balhoff v. 
Mich. C. Ry., 106 Mich. 606, 65 N. W. 592 (1895); Drymala ». Thompson, 26 Minn. 
40, 1 N. W. 255 (1879); Henry v. Wabash West. Ry., 109 Mo. 488, 494, 19 S. W. 239 
(1891); Cavanaugh ». O’Neill, 27 N. Y. App. Div. 48, 51, 50 N. Y. Supp. 207 (1898), 
affirmed without opinion in 161 N. Y. 657, 57 N. E. 1106 (1900); Chesson v. John L. 
Roper L. Co., 118 N. C. 59, 61, 23 S. E. 925 (1896); Calvo. Railway Co., 23 S. C. 526 
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to work,® or of properly warning him of danger attending the 
work.“ The authorities cited for the master’s liability in such 
cases could be multiplied many times. © 

It is quite clear, therefore, that the quotation given above does 
not correctly state the fellow-servant rule. The master’s exemption 
from liability to a servant for the negligence of a fellow servant is 
not unqualified. On the contrary it is conditioned upon his having 
performed his legal duties towards the plaintiff. The existing rule 
is often criticized, as throwing the entire risk of fellow service upon 
the employee. The foregoing authorities show that this criticism is 
unwarranted. Every large employer of labor takes the risk of his 
servants’ negligence, even towards fellow servants, in doing num- 
berless acts which he has deputed to them, and must necessarily 
depend upon them to do. That risk the much-abused common 
law fastens upon him. A servant does not assume the risk of a 
co-servant’s negligence in providing unfit fellow servants, or an 
insufficient number of fit ones; nor in providing a safe place to 
work; nor in providing safe tools; nor in formulating proper rules; 
nor in giving due warning of danger. And these, as the law reports 
show,-embrace a large proportion of the risks of fellow service. 

Returning now to the fellow-servant rule, as thus limited, let us 
inquire whether there is any evidence to sustain the charge that 
it was “adopted with the idea of promoting the interests of the 
employer rather than those of the employed.” It is to be borne 
in mind that we are not now concerned with the wisdom or folly 





(1885); Openshaw »v. Railway Co., 6 Utah 132, 136, 21 Pac. 999 (1889), affirming 
judgment for plaintiff for $5000; Moon’s Admr. v. R. & A. Ry., 78 Va. 745, 752 (1884); 
B. & O. Ry. ». McKenzie, 81 Va. 71, 77 (1885); McDonough v. Great Northern Ry., 
15 Wash. 244, 257, 46 Pac. 334 (1896); Davis v. Cent. Vt. Ry., 55 Vt. 84 (1882), sus- 
taining verdict for $5000. * 

® Hough v. Railway Co., 100 U. S. 213 (1879); Northern Pac. Ry. v. Herbert, 
116 U.S. 642, 6 Sup. Ct. 590 (1885), affirming judgment for $15,000 in employee’s 
favor; Union Pac. Ry. v. Daniels, 152 U. S. 684, 14 Sup. Ct. 756 (1894), affirming 
s. c. 6 Utah 357, 23 Pac. 762, upholding employee’s verdict for $10,000; Port Blakely 
Mill Co. v. Garrett, 97 Fed. 537 (1899), affirming judgment for $5000; Fuller v. Jew- 
ett, 80 N. Y. 46 (1880). 

“ Tedford v. Los Angeles Tel. Co., 134 Cal. 76, 66 Pac. 76 (1901), sustaining ver- 
dict for $15,000; Daly v. Kiel, 106 La. 170, 30 So. 254 (1901), affirming judgment for 
$1500; Bjbjian ». Woonsocket R. Co., 164 Mass. 214, 41 N. E. 265 (1895); Brennan 
v. Gordon, 118 N. Y. 489, 23 N. E. 810 (1890); Kielley v. Belcher Silver Min. Co., 
3 Sawy. (U. S.) 437 (1875); The Pioneer, 78 Fed. 600 (1897), sustaining a verdict 
for $5000. 
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of the rule, but with its genesis. Does it owe its existence to the 
political weakness of the employed and to the disposition of courts 
to encourage the investment of capital in industrial enterprises? 
Is it the expression of class selfishness by judges who were members 
of that class? 

A satisfactory answer requires a careful examination of the 
leading cases on this topic. Such an investigation is somewhat 
tedious but it ought to yield safer results than the most brilliant 
speculation. 

The first attempt under English common law to hold a master 
liable to a servant for the negligence of a co-servant, was made in 
Priestley v. Fowler.” The plaintiff was injured by the breaking 
of a butcher’s van on which he was riding pursuant to the direc- 
tions of its owner, who was his master as well as the master of the 
“conductor” of the van. Plaintiff’s counsel contended that there 
was ‘‘no valid distinction between this case and that of an ordinary 
coach passenger”; and that defendant was liable even though he 
did not know that the van was overloaded. This view was rejected 
by the court. Lord Abinger, speaking for a unanimous court,“ 
pointed out some of the absurd and inconvenient consequences 
which he believed would follow from the adoption of the principle 
contended for by plaintiff. Most of them relate to the every- 
day experience of the ordinary head of a family, and not one reveals 
any thought on the part of the judges, that their refusal to sustain 
this absolutely novel action would tend to encourage the invest- 
ment of capital in industrial enterprises. 

The next case in chronological order is Murray v. Railroad Com- 
pany.” Plaintiff, a fireman in defendant’s employ, claimed to 
have been injured through the negligence of the engineer, and 





4 3M. & W. 1 (1837). Lord Abinger said, at p. 5, “It is admitted that there is 
no precedent for the present action by a servant against a master.” 

“ The court consisted of Lord Abinger, C. B., and Barons Parke, Bolland, Alder- 
son and Gurney. The correlative duties of master and servant are referred to at p. 6: 
‘“‘The master is no doubt bound to provide for the safety of his servant in the course 
of his employment, to the best of his judgment, information and belief. The servant 
is not bound to risk his safety in the service of his master, and may, if he thinks fit, 
decline any service in which he reasonably apprehends injury to himself.” 

47 + McMul. (S. C.) 385 (1841). As Priestley v. Fowler is not referred to by counsel 
or judges, it is safe to conclude that the decision was not brought to the attention of 
the South Carolina court. The judges of this court were elected by the members of 
the two houses of the legislature, and held office during good behavior. 
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recovered a verdict of $1500, under the charge of the trial judge, 
that if the engineer did his duty so carelessly as to subject plaintiff 
to unnecessary danger which he could not avoid, the company 
would be liable. On appeal, the Court of Errors, by a vote of 
seven to three, held that the charge was erroneous and ordered a 
new trial. It may be noted, in passing, that the dissenting, as well 
as the prevailing, opinions agree that contributory negligence on 
the plaintiff’s part would bar a recovery, and that he assumed “the 
ordinary risks and perils of the employment.” Nothing can be 
found in any of the opinions indicative of judicial bias in favor of 
employers, nor does the argument for the defendant (which is 
printed in full) ask for any favors to his client or to the class to 
which that client belonged.“ The decision was placed upon three 
grounds: First, that there was no “‘precedent suited to the plain- 
tiff’s case, unless he stands in the relation of a passenger to the 
company.” Second, that plaintiff’s contention that he was a 
passenger, when injured, was unsound, and that he was not entitled 
to the rights of a passenger against the defendant. Third, that it 
was not incident to plaintiff’s contract of hiring that the company 
should guarantee him against the negligence of his co-servants. 
Next comes Farwell v. Boston & Worcester Ry.,* in which the 
fellow-servant doctrine received its classical exposition in a care- 
fully prepared opinion by Chief Justice Shaw. In this case plain- 
tiff’s counsel did not claim that his client was a passenger, as did 
counsel in Priestley v. Fowler and Murray v. Railroad Company. 





48 y McMul. (S.C.) 388-398. Defendant’s counsel reminded the court that a correct 
decision in the case was of less account to the railroad than to the public. “The 
company can make its contracts with its servants so as to avoid liability, if the verdict 
should be sustained.” Much of his argument is addressed to showing that public secur- 
ity would not be promoted by the doctrine contended for by the plaintiff. He lays 
much stress upon the novelty of the action. After stating that defendant warranted to 
plaintiff that its road was in ordinary repair, that its engine was good, and the engineer 
competent, and that it would be liable to him for an injury due to its fault in any of 
these respects, he adds, “‘But the company cannot be supposed to warrant that each 
servant shall always be watchful, and that no servant shall be injured by the negli- 
gence of another.” 

49 4 Met. (Mass.) 49 (1842). The members of the court were appointed by the 
Governor with the consent of the Council, to hold office during good behavior. The 
case was argued upon an agreed state of facts, one of which was that plaintiff received 
higher wages as an engineer than he had received as machinist. Another was that 
plaintiff when he entered defendant’s employment knew the switchman, and knew 
that he was a careful and trustworthy servant. 
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In fact, he admitted that those cases were rightly decided, since 
the plaintiff “was jointly engaged in the same service with the 
other servant, whose negligence caused the injury” and therefore, 
it might reasonably be inferred that they took “the hazard of 
injuries from each other’s negligence.” He insisted, however, that 
Farwell, as engineer, was engaged in a distinct employment from 
that of the switchman whose negligence caused plaintiff’s injury, 
and that “‘a master, by the nature of his contract with a servant, 
stipulates for the safety of the servant’s employment, so far as the 
master can regulate the matter.” If we pass to the argument for 
defendant *° and to the opinion of the court, we shall find no more 
trace of class partisanship than in the argument by plaintiff’s 
counsel. The plaintiff was defeated because there was no prece- 
dent for his action, and because “‘considerations as well of justice as 
of policy” precluded the court from accepting the rule contended 
for by the plaintiff. It could find no ground upon which to base 
an implied promise of indemnity by the master to a servant against 
the negligence of fellow servants, where the master was without 
fault. The liability of a master to strangers for the negligence of 
a servant stands on its own reasons of policy. To extend that lia- 
bility to co-servants would not conduce to the general good. The 
plaintiff had voluntarily left a position as machinist, and entered 
upon his employment as engineer, for higher wages, and with full 
knowledge of the risks incident to the latter employment. The 
injury must be deemed the result of an accident, not of a breach of 
duty owing by the defendant to the plaintiff. Such is the view of 
the court. 

Justice Holmes has expressed the opinion that “few have lived 
who were Chief Justice Shaw’s equals in their understanding of 
the grounds of public policy to which all laws must ultimately 
be referred. It was this which made him, in the language of the 
late Judge Curtis, the greatest magistrate which this country has 
produced.” * It may be that the great magistrate’s “‘ understanding 
of the grounds of public policy” failed him in the Farwell case; 





50 4 Met. (Mass.) 53-55. Counsel for defendant contended that the risk of pas- 
sengers would be increased if the principle contended for by plaintiff was adopted, for it 
would diminish the caution of railroad servants. He also insisted that the plaintiff was 
paid higher wages because of the increased risk which he had assumed, including the 
risk of co-servants’ negligence. : 

5! The Common Law, 106. ° The italics are the author’s. 
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that his conceptions of “justice and policy” and of the principles 
which best “‘conduce to the general good,” were egregious blunders; 
but it is certain that he nowhere betrays any disposition to formu- 
late a rule which should protect the employer rather than the em- 
ployed, or one which should encourage the investment of capital; 
nor does he appear to be swayed by the political influence of the 
employer class. Indeed, he did not understand that he was taking 
part in the adoption of a new rule at all. He was simply expounding 
established principles of the common law. 

That Chief Justice Shaw did not blunder in the Farwell case 
was the accepted view of the bench and bar for a generation. Not 
only was his opinion treated in this country as unassailable, but it 
received the rare compliment of being followed by the House of 
Lords and reprinted in a volume of its reports. Two years after 
the Farwell decision, the Supreme Court of New York declared 
that it “entertained no doubt of its correctness.” * A. few years 
later it was unhesitatingly followed by the New York Court of 
Appeals.» Meanwhile the Supreme Court of Georgia accepted 
the doctrine of the Farwell case but declined to apply it against 
the owner of a slave, who had been killed by the negligence of 
defendant’s free servants, on the ground that “slaves dare not 
intermeddle with those around, embarked in the same enterprise 
with themselves.” © Later, it was not only accepted but applied 
in that state in the case of a free fellow servant. ; 

The Supreme Court of Ohio was divided in the first fellow-ser- 
vant case that came before it,’ but later accepted the Farwell 
doctrine, with the qualification that the servants are engaged in a 





5 3 Macq. 316-322 (1858). 

8 Brown v. Maxwell, 6 Hill (N. Y.) 592 (1844). The members of this court were 
appointed by the governor. 

& Coon v. Syracuse & Utica R. Co., 5 N. Y. 492 (1851), affirming s.c. 6 Barb. 
(N. Y.) 231 (1849). The judges of these courts were elected by popular suffrage. 
At p. 495 of 5 N. Y. Gardiner, J., said: “To the elaborate opinion of Chief Justice 
Shaw, nothing can be added without danger of impairing the force of his reasoning.” 
In the court below, Pratt, J., remarked, “The correctness of these decisions [in the 
Farwell and Priestley cases] was not seriously questioned by the able counsel for the 
plaintiff, upon the argument of this cause.” 6 Barb. (N. Y.) 236. 

5 Scudder v. Woodbridge, 1 Kelly (Ga.) 195 (1846). 

% Shields ». Yonge, 15 Ga. 349 (1854). The members of this court were elected for 
three years by popular suffrage. 

57 Little Miami R. Co. »v. Stevens, 20 Oh. 415 (1851). The judges were appointed 
to office for a term of seven years, by joint ballot of the two houses of the legislature. 
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common employment and are of equal rank. The doctrine was 
accepted also by the Supreme Court of Louisiana in 1851,°? by the 
Alabama Supreme Court in 1853, and the following year by the 
Supreme Court of Pennsylvania in an opinion of commanding 
ability.“ During the same year the Illinois Supreme Court accepted 
it,” followed a few months later by the highest court of Indiana.* 
Whether the reasons assigned by these courts, and quoted in the 





58 Cleveland, etc. R. Co. v. Keary, 3 Oh. St. 201 (1854); Whaalan v. Mad River, 
etc. R. Co., 8 Oh. St. 249 (1858). The judges, during this period, were elected by 
popular suffrage for terms of seven years. 

59 Hubgh »v. New Orleans & C. R. Co., 6 La. Ann. 495 (1851), questioned by a 
part of the court in Camp ». Church Wardens, 7 La. Ann. 321 (1852), but now admitted 
to be correct. Weaver v. Goulden Logging Co., 116 La. 467, 471, 473, 40 So. 798 
(1906). The judges in 1851 and 1852 were elected by white male suffrage. In the Camp 
case will be found a full discussion of French decisions bearing on the topic, as well as 
of the provisions of the Louisiana Code. 

60 Walker v. Bolling, 22 Ala. 294 (1853), although the defendant was held liable 
because of the unfitness of the negligent co-servant. The judges were elected for a 
term of six years by the joint ballot of both houses of the legislature. 

61 Ryan v. Cumberland Valley R. Co., 23 Pa. St. 384 (1854). Said the Court: 
“The argument that the law implies a warranty that one servant shall not be injured 
by the carelessness of another, is only another way of stating the proposition that the 
law imposes the duty of protection on the master, which implies the relation of depend- 
ence on the part of the servant. . . . Such a rule could have very little application 
to great corporations, for they would immediately act on the maxim, conventio vincit 
legem, and provide against it in their contracts. But it would live to embarrass the 
more private and customary relations, and be the source of abundant litigation.” 
The judges were elected by popular suffrage for a term of fifteen years. 

® Honner »v. Ill. Cent. R. Co., 15 Ill. 550 (1854); Ill. Cent. R. Co. v. Cox, 21 Ill. 
20 (1858). After citing many authorities in support of the doctrine, the court expressed 
its approval of it as correct upon principle, declaring that it operated to make servants 
prompt and vigilant in reporting unfit or negligent co-servants. It was in accord, too, 
with the implied contract of the servant who calculates the hazards incident to a busi- 
ness in which he engages. “This we see every day — dangerous service generally 
re 2eiving higher compensation than a service unattended with danger or any consider- 
able risk of life or limb.” The judges were elected by popular suffrage. 

% Madison, etc. R. Co. v. Bacon, 6 Ind..205 (1855): “It is considered that public 
policy requires that servants engaged in a common employment should not have an 
action against their principal for injuries resulting from the negligence of one or more 
of such servants; because the tendency of such a doctrine is to make them anxious 
and watchful and interested for the faithful conduct of each other, and careful to 
induce it; while the opposite doctrine would tend in a different direction. The safety 
and welfare of the public, therefore, demand the establishment of the non-liability 
principle on the part of the employer in such cases; while, when established, it can 
work no injury to the servant, because his entering upon the service is voluntary, is 
with a knowledge of its hazards, and with a power and right to demand such wages 


as he shall deem compensatory.” The judges of the court were elected by popular 
suffrage. 
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notes, are sound or unsound when tested by modern economic 
theories, is quite irrelevant to our present inquiry. They were the 
reasons which influenced judicial action. 

They were approved by the Supreme Court of Vermont, in a 
case which also held the master liable to a servant for injury due 
to the failure of other servants to inspect and repair a defective 
engine. These reasons were repeated by the Supreme Court of 
Maine, when declaring that 


“at common law an action for damages by a servant for an injury 
occasioned by the carelessness of a fellow servant in the same service, 
cannot be maintained against their common employer unless there be 
some contributing fault on his part.” ® 


They appear again in a Delaware case, as supporting ‘“‘a general 
principle of law,” as they do in a North Carolina case, the following 
year, which calls attention, also, to the oft-noted fact that there 
was no common-law precedent for such an action as the plaintiff 
had brought.® 

The Supreme Court of New Hampshire subjected the fellow- 


servant doctyine to a very careful study and reached the conclu- 
sion that 


“the law on this subject is not peculiar to common carriers, railroads, 
or extensive enterprises. The responsibilities of the defendants, in this 
case, and of the individual who hires two laborers in harvest, or two 
carpenters to erect a staging and shingle his house, are to be determined 
by the same legal tests. . . . The servant has agreed to bear, and is 
paid for bearing the risks incident to the service; the stranger has not 
made such an agreement, and is not paid for bearing such risks.” ® 





% Noyes v. Smith, 28 Vt. 59 (1855). The judges were chosen by the two houses of 
the legislature and the council for a term of two years. See Fox v. Sandford, 4 Sneed 
(Tenn.) 36, 47 (1856). Judges were elected by white male suffrage. 

% Carle v. Bangor, etc. Canal & R. Co., 43 Me. 269 (1857). The judges were ap- 
pointed by the governor with the consent of the council for four years. 

Flinn v. Philadelphia, etc. R. Co., 1 Houst. (Del.) 469, 496 (1857). Judges ap- 
pointed by the governor and held office during good behavior. The doctrine is again 
recognized in Taylor v. Bush & Sons Co., 6 Pennewill (Del.) 306 (1907). 

67 Ponton v. Wilmington, etc. R. Co., 51 N. C. 245 (1858). Judges were appointed 
by the governor to hold office during good behavior. 

88 Fifield », Northern Railroad, 42 N. H. 225, 238, 239 (1860). The defendant’s 
demurrer was overruled, as plaintiff charged that his injury was due to defendant’s 
failure to provide a safe place to work as brakeman. For such failure, whether through 
the negligence of a manager or a co-servant, defendant was liable. Judges were ap- 
pointed by governor and council. 
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Wisconsin shows considerable judicial vadiJlation on this subject. 
In Chamberlain v. Mil. & Miss. R. Co. the Supreme Court 
approved a charge of the trial court laying down the prevailing 
doctrine. When the case came before the court a second time, a 
majority rejected that doctrine,” but it was reinstated by a divided 
court a few years later.“ This last change of view was induced, 
said Dixon, C. J., by 


“the unbroken current of judicial opinion. At the time the second 
decision was announced, it was supposed that its doctrine had been or 
would be sustained by the courts of Ohio and Indiana; but by the reports 
which have more recently reached us it appears that they hold the very 
opposite, so that now the case (in 11 Wis.) stands alone in opposition to 
the decisions of all the courts of both countries, and I think, with Justice 
Cole, that it must be overruled.” 


From this time on the current of judicial opinion in the state 
courts of last resort continues unbroken, although individual judges 
criticized the accepted doctrine now and then; and in a few juris- 
dictions it suffered minor modifications.” 





89 7 Wis. 425 (1859). 70 11 Wis. 238 (1860). 
™ Moseley v. Chamberlain, 18 Wis. 700, 705 (1860). The judges were elected by 
popular suffrage. 


7% McDermott ». Pacific R.’Co., 30 Mo. 115 (1860). Judges were elected by white 
male suffrage. Sullivan v. Miss. & Mo. R. Co., 11 Ia. 421, 427 (1860). Judges elected 
by popular suffrage. Michigan Cent. R. Co. ». Leahey, 10 Mich. 193, 199 (1862). 
Judges elected by popular suffrage. O’Connell v. B. & O. R. Co., 20 Md. 212, 221 
(1863). Judges appointed by the governor with the consent of the senate. Harrison ». 
Central R. Co., 31 N. L. J. 293, 296 (1865). Judges appointed for six years by the gov- 
ernor with the consent of the senate. Louisville & Nash. R. Co. v. Collins, 63 Ky. 
114 (1865). Doctrine limited to co-equal servants. Judges elected for eight years by 
white male suffrage. Burke v. Norwich, etc. R. Co., 34 Conn. 474 (1867). The sound- 
ness of the doctrine is questioned, but the court accepts it as well established. Judges 
appointed by the general assembly for eight years. Foster ». Minn. Cent. R. Co., 14 
Minn. 360, 362 (1869). Judges elected by popular suffrage. Dow v. Kan. Pac. Ry. Co., 
8 Kan. 642, 645-646 (1871). The fellow-servant rule is approved as in accordance with 
“both authority and reason” and as securing the personal safety of passengers and 
“insuring the most skillful and trustworthy agents and servants.” Judges elected by 
popular suffrage. Yeomans »v. Contra Costa, etc. Co., 44 Cal. 71, 81 (1872). Judges 
elected by popular suffrage. N.O., J. & G.N. R. Co. ». Hughes, 49 Miss. 258 (1873). 
The fellow-servant doctrine, after a careful examination of authorities, is approved, 
because it safeguards the public without injustice to the employee. Judges appointed 
by the governor with the consent of the senate. Summerhays »v. Kan. Pac. R. Co., 
2 Colo. 484, 488 (1875). Judges elected by popular suffrage. Price v. Houston, etc. 
Nav. Co., 46 Tex. 535, 537 (1877). Judges elected by popular suffrage. Little Rock, 
etc. R. Co. ». Duffey, 35 Ark. 602, 613 (1880). Judges elected by popular suffrage. 
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_ The doctrine appears to have been brought before the United 
States Supreme Court for the first time in 1873, but the court found 
its discussion unnecessary in either of the pending cases. In one,” 
the relation of servant and master did not exist between the plaintiff 
and defendant, at the time of injury; and in the other,” the plaintiff 
was the father of the injured servant, and “the injury did not occur 
while the boy was doing what his father engaged he should do.” 
That the court felt no partisanship for corporation employers, how- 
ever, is apparent from the following language in the second case: 





Chicago, etc. Ry. Co. ». Lundstrom, 16 Neb. 254 (1884). Modifies the prevailing 
doctrine by permitting a servant to recover against the master for negligence of a 
superior servant. Judges elected by popular suffrage. Willis ». Oregon Ry. & Nav. 
Co., 11 Or. 257, 263, 4 Pac. 121 (1884). Judges elected by popular suffrage. Moon’s 
Admr. v. R. & A. R. Co., 78 Va. 745 (1884). Judges elected by joint assembly of 
the two houses. Madden’s Admr. v. C. & O. Ry. Co., 28 W. Va. 610 (1886). General 
doctrine accepted as one of common law, but does not apply when the negligent co- 
servant acts in a superior capacity to the plaintiff in regard to some duty due to the 
master. Judges elected for twelve years by popular suffrage. Gaffney v. N. Y., etc. 
R. Co., 15 R. I. 456, 459, 7 Atl. 284 (1887). Judges elected by the general assembly 
and hold office during its pleasure. Openshaw ». Utah, etc. R. Co., 6 Utah 132, 21 Pac. 
999( 1889); Daniels». Union Pacific Ry. Co., 6 Utah 357, 23 Pac. 762 (1890); Dry- 
burg v. Mercer Gold Mining, etc. Co., 18 Utah 410, 55 Pac. 367 (1898). In the last 
cited case the court reviews the history of the fellow-servant doctrine, criticizes Chief 
Justice Shaw’s opinion, and concludes that fellow servants are those who “are work- 
ing together at the same time and place and to a common purpose,” applying Rev. Stat. 
§ 1343. The cases in 6 Utah were decided by judges appointed by the President ; 
that in 18 Utah by judges elected by popular suffrage. The Daniels case was affirmed 
by the Supreme Court, 152 U. S. 684, 14 Sup. Ct. 756 (1894), on the ground that 
the negligent servant had failed to provide safe instrumentalities for the plaintiff. 
McBride ». Union Pac. Ry. Co., 3 Wyo. 247, 21 Pac. 687 (1889). Judges appointed 
by the President. Parrish v. Pensacola, etc. R. Co., 28 Fla. 251, 278 (1891). Judges 
elected by popular suffrage. Ell ». Northern Pac. R. Co., 1 N. D. 336, 48 N. W. 222 
(1891). The opinion of Corliss, C. J., gives unqualified approval of the fellow-servant 
doctrine as just, wise and beneficial to the public at large, as well as a correct deduc- 
tion from common-law principles. Judges elected by popular suffrage. Lutz v. Atl. & 
Pac. R. Co.,6 N. M. 496, 30 Pac. 912 (1892). Accepts the doctrine without hesita- 
tion as sound common law, and holds that it had not been affected by §§ 2308-2310 
of Comp. Laws. Judges appointed by the President. Gates . Chic., Mil. & St. P. R. 
Co., 2S. D. 422, 50 N. W. 907 (1892). Judges elected by popular suffrage. Zintek ». 
Stimson Mill Co., 6 Wash. 178, 32 Pac. 997, 33 Pac. 1055 (1893). Judges elected by 
popular suffrage for six years. McDonough». Great Northern Ry. Co., 15 Wash. 244, 
46 Pac. 334 (1896), but sustaining recovery because defendant had failed to provide 
a safe place to work. Goodwell ». Mont. Cent. Ry. Co., 18 Mont. 293, 45 Pac. 210 
(1896). Judges elected by popular suffrage. Ruemmeli-Braun Co. »v. Cahill, 14 
Okl. 422, 79 Pac. 260 (1904). Judges appointed by the President. 
% Packet Co. ». McCue, 17 Wall. (U. S.) 508 (1873). 
™% Railroad Company »v. Fort, 17 Wall. (U. S.) 553, 557-558 (1873). 
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“This rule proceeds on the theory that the employee, in entering the 
service of the principal, is presumed to take upon himself the risks inci- 
dent to the undertaking, among which are to be counted the negligence 
of fellow servants in the same employment, and that considerations of 
public policy require the enforcement of the rule. But this presumption 
cannot arise where the risk is not within the contract of service, and the 
servant had no reason to believe he would have to encounter it. If it 
were otherwise, principals would be released from all obligations to make 
reparation to an employee in a subordinate position for any injury caused 
by the wrongful conduct of the person placed over him, whether they 
were fellow servants in the same common service or not. Such a doctrine 
would be subversive of all just ideas of the obligations arising out of the 
contract of service, and withdraw all protection from the subordinate 
employees of railroad corporations. These corporations, instead of being 
required to conduct their business so as not to endanger life, would, so 
far as this class of persons were concerned, be relieved of all pecuniary 
responsibility in case they failed to do it. A doctrine that leads to such 
results is unsupported by reason and cannot receive our sanction.” 


The fellow-servant doctrine did receive careful consideration 
from the Supreme Court in Hough v. Railway Company.” It was 
dealt with as a doctrine dependent upon principles of general law, 
and not controlled by the decisions of the state courts. Neverthe- 
less the court reached the conclusion which had been reached with 
substantial unanimity by the state courts. That the judges were 
not accepting a rule “with the idea of protecting the interests of 
the employer rather than those of the employed,” must be admitted 
by anyone who reads the opinion in which Justice Harlan spoke 
for a unanimous court. It is clear that the dominant motive, plainly 
expressed, is to formulate a doctrine which should be as nearly 
just as possible to both employee and employer; and the decision 
in the particular case was in favor of the employee. 

This review of judicial decisions shows that the fellow-servant 
rule is not a product of judicial legislation. It is simply a formu- 
lation of common-law doctrine that had been tacitly accepted by 





% Hough »v. Railway Co., 100 U. S. 213 (1879). At pp. 217 and 218, the court 
expressly declares that the master is bound to exercise due care in providing reason- 
ably safe instrumentalities in his business and in maintaining them in such condition; 
and that he cannot in respect of such matters interpose between himself and the 
servant, who has been injured without fault on his part, the personal responsibility 
of an agent who in exercising the master’s authority has violated the duty he owes 
as well to the servant as to the master. 
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the bench and bar, until near the middle of the nineteenth century. 
It did not deprive the employee of any right theretofore accorded 
him by English law, or claimed by him. The novelty was not in 
the doctrine expounded in the cases above reviewed, but in the 
plaintiff’s statement of a cause of action. The books contained no 
precedent for his declaration. In the two earliest cases he sought 
to recover in the capacity of a passenger. Clearly, his master did 
not sustain the relation to him of common carrier. In the next 
case,’’ he abandoned the ground taken by his predecessors and based 
his action on an implied contract of indemnity with his employer. 
Just as clearly he was wrong again. The unanimity with which 
American courts accepted the fellow-servant doctrine is most per- 
suasive evidence that it was an accurate deduction from common- 
law principles. Whether the judges were appointed by the governor, 
or chosen by the legislature, or elected by popular suffrage; whether 
their term of office was for life, or a short term of years, or during 
the pleasure of the electors; whether they were Websterian Whigs, 
or Jacksonian Democrats, or Lincoln. Republicans; whether serv- 
ing an Eastern, or a Western, or a Northern or a Southern com- 
munity, everywhere and always the courts were agreed that the 
fellow-servant rule was only the formulation of common-law 
doctrine. 

Such has been the opinion in England. To quote from Lord 
Cranworth: ” 





“That this is the view of the subject in England cannot I think admit 
of doubt. It was considered by the Court of Exchequer in Priestley 2. 





% Priestley v. Fowler, 3 M. & W. 1 (1837); Murray »v. Railroad Co., 1 McMul. 
(S. C.) 385, 399 (1841). Evans, C. J., says: “But the plaintiff is neither a stranger 
nor a passenger, and if he can recover, it must be in his hermaphrodite character as 
a passenger fireman.” 

7 Farwell v. Boston & Worcester Ry., 4 Met. (Mass.) 49 (1842). See argument of 
plaintiff’s counsel at pp. 51-53. 

78 Bartonshill Coal Co. v. Reid, 3 Macq. 266, 285 (1858). He adds: “The law, as 
established in England, is founded on principles of universal application, not on any 
peculiarities of English jurisprudence; and unless there has been a settled course of 
decision in Scotland to the contrary, I think it would be most inexpedient to sanction 
a different rule to the north of the Tweed from that which prevails to the south.” 
He then proceeds to a consideration of Scotch decisions and finds that each one would 
have been decided as it was, had it come before an English court — the negligence of 
the fellow servant having been in respect to a duty which the master delegated to a 
servant at his peril. 
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Fowler, afterwards fully discussed in the same Court in Hutchinson 2. 
The York, Newcastle, & Berwick Railway Company, and acted on by 
the same Court in Wigmore v. Jay. Those decisions would not, it is 
true, be binding on your Lordships if the ground on which they rested 
were unsound, but the circumstance of their having been acquiesced in 
affords a strong argument to show that they have been approved of; 
more especially as in the first two cases the question appeared on the 
record, and might have been brought before a Court of Error.” 


On the same occasion Lord Chancellor Chelmsford, when con- 
curring with Lord Cranworth’s conclusion that there was no real 
difference in the law of England and Scotland on this topic, re- 
marked: 7° 


“The decisions upon the subject in both countries are of recent date, 
but the law cannot be considered to be so; the principles upon which 
these decisions depend must have been lying deep in each system, ready 
to be applied when the occasion called them forth.” 


If anyone fancies that the learned Lords, who decided the cases 
last cited, were partisans of the employer class, let him read for 
disillusionment the cases of Patterson v. Wallace & Co.,®° and 
Brydon v. Stewart. 

Persons who criticize the courts for the fellow-servant doctrine 
forget (possibly they do not know) that the common-law liability 
of the master for the negligence of his servant rests upon judicial 
decisions, and that it was not fully established in its present broad 
form until the nineteenth century. Indeed, the leading cases 
upon this topic, those in which the principles underlying the doc- 
trine are most fully and satisfactorily expounded, are also the lead- 
ing cases in the fellow-servant group.® Now it is quite certain that 





79 Bartonshill Coal Co. v. McGuire, 3 Macq. 310 (1858). 
80 + Macq. 748, 750, 758 (1854). In Vose v. Lancashire & Yorkshire Ry. Co., 2 H. 
& N. 728, 734 (1858), Pollock, C. B., said: “The law must have been the same long 


_ before it was enunciated in Priestley v. Fowler. If not, such actions would have been 
of frequent occurrence.” 


8 2 Macq. 30, 35, 38 (1855). 

& See Wigmore, Responsibility for Tortious Acts: Its History, 7 Harv. L. Rev. 
383-405. 

% Lord Justice Brett declared that Hutchinson ». York, Newcastle & Berwick 
Ry. Co., 5 Exch. 343 (1850), “is always considered the leading case on the subject” - 
of master’s liability, as well as on the fellow-servant topic. Employer’s Liability 
Report to Parliament, 1877, p. 115. Among the leading cases in this country are, 
without doubt, Murray ». Railroad Co., 1 McMul. (S. C.) 385 (1841); Farwell ». 
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the general doctrine of the master’s liability for the negligence of 
his servant, under modern common law, is not one which operates 
in favor of the employer. On the contrary it subjects him to a 
heavier burden than is laid upon him in most systems of juris- 
prudence. And yet that doctrine was developed and has been 
maintained by the very courts that are charged with creating the 
fellow-servant rule out of their zealous tenderness for the employer. 
Our courts are criticized for a harshness of doctrine towards the 
employee, not found in the judicial decisions of Continental states. 
Have they ever been praised for a harshness towards the employer, 
which is likewise absent from such decisions ? 7 

It would be a strange situation, surely, if the courts were at the 
same time enemies and partisans of the employer class. Is it not 
more probable that they were neither enemies nor partisans; but 
that, in formulating the general doctrine of the master’s liability 
to strangers as well as the special fellow-servant doctrine, they 
were striving to do what seemed to them right and wise? They may 
have erred. Is there any evidence that they were actuated by dis- 
creditable or selfish motives ? 

The writer holds no brief for the impeccability of judges or the 
infallibility of courts. But a careful and, he trusts, a candid 
study of the decisions of English and American courts during many 
years, has convinced him that the body of law thus developed is 
not the expression of class selfishness. On the contrary it seems to 
him an honest, and-in the main an adequate system of principles 
under which justice can be fairly administered between litigants 
without respect to class, or rank, or condition. 

; Francis M. Burdick. 


Cotumsi1A LAw ScHooL. 





Boston & Worcester Ry., 4 Met. (Mass.) 49 (1842); Coon ». Syracuse & Utica Ry., 
6 Barb. (N. Y.) 231, 238 (1849); Ryan v. Cumberland Valley R. Co., 23 Pa. St. 384 
(1854). 

& See Walter D. Coles, “Politics and the Supreme Court of the United States,” 
27 Am. L. Rev. 182. 
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CONSTITUTIONALITY OF INSURANCE RATE REGULATION. —- Almost all] 
statutory regulation of insurance imposes a sufficient restriction on a 
pre-existing liberty of contract to present a primé facie case within the 
inhibition of the “due process” clauses of the federal and state con- 
stitutions,! and calls for justification as an exercise of some of those 
legislative powers which are available in spite of those constitutional 
prohibitions. The larger part of American legislation on insurance has 
operated to protect the public against fraudulent and insolvent under- 
writers and to assure policy holders of the performance of the promises 
made to them. As an appropriate means of effecting this result it has 
been held proper to restrict the business to corporations;? to require a 
specified capital; * to forbid discrimination and rebating; * and to compel 
the issuance of valued fire policies.6 That the attainment of this object 
is a legitimate exercise of the police power in the narrower sense, the pro- 
motion of the health, morals, safety, and welfare of the public, is well 
settled.6 The prevention of monopoly is another well-settled branch of 
the police power and has been upheld in its application to insurance.’ 





1 Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427. 

2 Commonwealth v. Vrooman, 164 Pa. St. 306, 30 Atl. 217. 

3 People v. Loew, 19 N. Y. Misc. 248, 44 N. Y. Supp. 42. 

4 This is to remedy cut-throat competition. Equitable Life Assurance Society of 
the United States ». Commonwealth, 113 Ky. 126, 67 S. W. 388. 

5 By this method a careful estimation of the risk is assured. See Insurance Co. ». 
Leslie, 47 Oh. St. 409, 416, 24 N. E. 1072, 1074. 

6 The Supreme Court of the United States has recently reasserted this in approving 
the Oklahoma Guaranty Fund Act. Noble State Bank v. Haskell, 219 U. S. 104, 31 
Sup. Ct. 186. 

7 Carroll ». Greenwich Ins. Co. of New York, 199 U. S. 401, 26 Sup. Ct. 66. 
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A recent federal case decided that an act providing for a general regula- 
tion of fire insurance rates,* was a proper exercise of the police power. 
German Alliance Ins. Co. v. Barnes, 189 Fed. 769 (Circ. Ct., D. Kan.). But 
it is submitted that this power, indefinite as it is, may not be used to justify 
a general regulation of rates, unless it affords a suitable remedy for some 
recognized public evil. A previous course of legislation such as has been 
outlined above will not, in itself, justify a further restriction, as an exer- 
cise of the police power.’ If the only purpose of the enactment is to sup- 
press a practice on the part of insurance companies of overreaching their 
customers in the matter of prices, this act is not a legitimate exercise of 
the police power, and any general language in the principal case which 
is susceptible of a contrary construction !° can scarcely be deemed declar- 
atory of the law. If we except the usury laws, whose compatibility with 
our Constitution must be explained on historical grounds," the prepon- 
derance of judicial opinion has opposed the extension of the police power 
to interference with private contracts merely to protect citizens from a 
hard bargain.” If, however, it were necessary to support the statute as 
an exercise of the police power, it might be supported on a ground not 
taken by the court, but well recognized, the protection of property.” 
The increase of the moral hazard by unduly low, or high, premiums and 
its attendant danger to the underwriter affords good reason for a statute 
to secure safe and reasonable rates. But, like many other statutes 
regulating insurance, the Kansas act may be sustained as an exercise of 
the undoubted right of a state to regulate corporations of its own crea- 
tion © and to prescribe the conditions upon which foreign corporations 
may do business within its borders."® 

It is intimated in the principal case ” that the business of insurance 
is affected with a public use and therefore subject to a general regulation. 
But the business of insurance does not constitute either a legal or virtual 





'8 Kan. Sess. Laws, 1909, c. 152. The general provisions of the statute are that 
fire insurance companies shall file their rates and abide by them. If the rates are found 
unreasonable, the superintendent of insurance may refuse a certificate allowing them 
to do business until a reasonable schedule is filed. 

® Wynehamer 2. People, 13 N. Y. 378. 

10 For such general language, see p. 777 of the principal case. 

11 See FREUND, Potice Power, § 304; TIEDEMAN, Po.ice PowER, § 94. 

2 Adair 2. United States, 208 U. S. 161, 28 Sup. Ct. 277; Lochner ». New York, 1098 
U. S. 45, 25 Sup. Ct. 539; State ». Missouri Tie & Timber Co., 181 Mo. 536, 80 S. W. 
933; Harding v. People, 160 Ill. 459, 43 N. E. 624. Contra, Knoxville Iron Co. v. Har- 
bison, 183 U. S. 13, 22 Sup. Ct. 1; Scheuermann v. Union Central Life Ins. Co., 165 
Mo. 641, 65 S. W. 723. The United States case is based on three cases not involving 
the same issue. The Missouri case, unless explicable on some other ground, seems 
opposed in principle to the later case of State v. Missouri Tie & Timber Co., supra. 
For a discussion of the authorities see an article by Professor Pound in 18 YALE 
L. J. 454, 482 et seq. 

1% Thorpe v. Rutland & Burlington R. Co., 27 Vt. 140. 

4 See GRISWOLD, FrrE UNDERWRITERS’ TEXT Book, §§ 1485-1488. 

4% McGannon v. Michigan Millers’ Mutual Fire-Ins. Co., 127 Mich. 636, 87 N. W. 
61; Iowa Life Ins. Co. v. Eastern Mutual Life Ins. Co., 64 N. J. L. 340, 45 Atl. 762. 

6 Paul v. Virginia, 8 Wall. (U. S.) 168; Orient Ins. Co. ». Daggs, 172 U. S. 557, 19 
Sup. Ct. 281; Head Camp Woodmen of the World 2. Sloss, 49 Colo. 177, 112 Pac. 


49. 

17 For dicta to the same effect, see People v. Loew, supra; North American Ins. Co. 
v. Yates, 214 Ill. 272, 276, 73 N. E. 423, 425; State ex rel. v. Ackerman, 51 Oh. St. 
163, 194, 37 N. E. 828, 835. 
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monopoly.'® Competition is still keen, and legally it is a matter of com- 
mon right.!® Moreover, the nature of the business is repugnant to such 
a theory, for a necessary incident of a public calling is the duty to give 
equal service to all.2° And if the law should impose such an obligation 
on underwriters, they would be deprived of that delectus personarum, 
which is a necessary incident to a safe conduct of the business.”4 





VALIDITY OF ForEIGN Marriaces. — “A marriage good where made 
is good everywhere.” ! But England and America seemed to define 
marriage differently. England maintains that it must be a “voluntary 
union for life of one man and one woman to the exclusion of all others.” ? 
So long as the union has these qualities, it matters not under what system 
of law the marriage contract was created. The monogamous marriage 
of a British subject in Japan, that complies with the Japanese law, is 
valid in England,’ though non-Christian. The “rice” marriage of two 
Tamils in Ceylon is recognized, since it-also involves these characteris- 
tics.” 4 On the other hand, the restitution of conjugal rights after a 
Mormon marriage has been refused,> although in the very case the de- 
fendant had no other wife; so also with a polygamous Parsee marriage.® 
Again, the marriage of a white man to an African Baralong has been 
declared not a marriage in any sense that can be recognized, for by the 
custom of the tribe their marriages are terminable at will.” 

The American courts, on the other hand, have recognized such mar- 
riages. Several early cases have held American Indian tribal marriages 
valid, and have recognized that this status is terminable at will.* This 
does not, however, show whether the American courts regard these mar- 
riages as inherently peculiar, or as in fact unions for life, and the right 
to terminate them at will as only a convenient form of divorce, sanctioned 
by tribal custom. But a recent case has gone so far as to say that this 
tribal custom operates to divorce a marriage, contracted outside the tribe. 
A white man, who had been adopted by the Pottawatomie Indians, 
married the plaintiff, a white woman, in Illinois. Later he abandoned 
her and returned to live among the Indians. The plaintiff is refused 
dower in his lands. Cyr v. Walker, 116 Pac. 931 (Okl.). This case can 





$$ 3 See FreunD, Potice: Power, § 377; WYMAN, PuBLIC SERVICE CORPORATIONS, 
29-36. 

19 Allgeyer v. Louisiana, supra. 

20 Inter-Ocean Pub. Co. v. Associated Press, 184 Ill. 438, 56 N. E. 822. 

21 See GRISWOLD, FrrE UNDERWRITERS’ TEXT Book, § 1488. 


1 See Story, Conriict or Laws, § 113. 

2 See Bethell v. Hildyard, 38 Ch. D. 220, 234. 

8 Brinkley v. Attorney General, 15 P. D. 76. 

4 Sastry Velaider Aronegary v. Sembecutty, 6 App. Cas. 364. 

& » Hyde ». Hyde & Woodmanese, L. R. 1 P. & D. 130. 

Cursetjee v. Perozeboye, 10 Moore P. C. 375. 

: Bethell v. Hildyard, supra. 

8 Wall v. Williamson, 8 Ala. 48; Johnson ». mers 30 Mo. 72; La Riviere v. La 
Riviere, 77 Mo. 512; Kobogum »v. Jackson Iron Co., 76 Mich. 498, 43 N. W. 602; Earle 


». Godley, 42 Minn. 361, 44 N. W. 254. So also in Canada. Connolly ». Woolrich, 
ss L. C. Jur. 197. Contra, Roche, v. Washington, 19 Ind. 53. 
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only be explained on the latter of the two above theories. For if an 
Indian marriage were inherently peculiar only such marriages would 
be terminable at will, and a marriage contracted outside the tribe would 
not be affected. On the view in the principal case, two Indians who had 
migrated to a state that did not permit that form of divorce would find 
themselves united for life. Therefore America and England probably 
agree in defining marriage as a union for life. 

The recognition of tribal marriage does not prevent a sovereign from 
forbidding certain monogamous unions for life on the ground that they 
are incestuous, or against its public policy, such as, for example, the 
intermarriage of a white and a black person. Nevertheless, both Eng- 
land and America recognize these marriages, if lawfully entered into by 
foreigners in a foreign country.® But they have both hesitated when their 
own subjects have gone into another country thus to evade the laws of 
their domicile. They have based their refusal on the doctrine of the 
Civil law that the personal law of a subject follows him into whatever 
land he may journey. They cite Huber and other Continental jurists.” 
But the common law knows no such doctrine. Territoriality and not 
allegiance is the basis of jurisdiction. But these decisions are explicable, 
as in the last analysis, the sovereign of the domicile of the parties can in 
extreme cases refuse to superimpose the status of marriage upon a valid 
contract of marriage, when the nature of the union seems to it abhorrent. 
The parties would, then, be treated as married everywhere but in their 
Own country. 





NATURE OF CRIMINAL ConTEMPT. — A criminal contempt is an act 
or refusal to act which by detracting from the dignity or authority of a 
court tends to interfere with the administration of justice. The impor- 
tance of a summary dealing with it produced a unique procedure, which 
was early seized upon to enforce the decrees of equity in civil suits.' A 
refusal to do justice to other parties in equity suits thus came to be known 
as civil contempt, although it is not inherently a contempt of court at 
all. Confusion has inevitably arisen, because of the similar procedure 
and the similar result in imprisonment or fine. Both contempts may, in 
fact, be found in a single act of disobedience.? It follows that the nature 
of the act itself cannot be a conclusive test of the character of the con- 
tempt, as the language of some English cases implies.? Such a test can 
only be found in the particular purpose for which the imprisonment or 
fine is to be used.‘ If punishment is sought, the contempt is criminal; if 





9 Re Bozzelli’s Settlement, [1902] 1 Ch. 751. 

10 Brook v. Brook, 9 H. L. Cas. *193; State v. Tully, 41 Fed. 753; Dupre ». Boulard, 
10. La. Ann. 411. Massachusetts has maintained that the domicile of the parties can 
make no difference. Medway v. Needham, 16 Mass. 157; Commonwealth v. Lane, 113 
Mass. 458; Sutton ». Warren, 10 Met. (Mass.) 451. See also Pearson v. Pearson, 51 
Cal. 120; Steele v. Braddell, Milw. 1. 

11 See Brook v. Brook, supra, *208. 


1 See 21 Harv. L. REv. 161. 

2 See Bessette v. W. B. Conkey Co., 194 U. S. 324, 3209, 24 Sup. Ct. 665, 667. 

8 See In re Freston, 11 Q. B. D. 545; In re Gent, 40 Ch. D. 190. 

4 See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 443, 31 Sup. Ct. 492, 499. 
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compulsion or compensation, it is civil.5 In the past the form of the pro- 
ceeding has shed no light on this, and to-day both purposes may some- 
times be accomplished in one decree.® But a recent decision of the 
Supreme Court of the United States,’ declaring that im Si 
serving no civil purpose cannot be imposed i in a process civil in form, 
forces the prosecuting party to disclose the purpose of the proceeding 
at the outset. Statutes* in many states have indirectly had the same 
effect of making the distinction easier. 

It is more difficult to determine just how far common-law principles 
as to crimes, whose partial application to criminal contempt makes 
necessary the above distinction, should be applied. In England the 
privileges of Parliament,’ of attorneys,!° and of freedom from search " 
protect against arrest for civil contempt only. In this country the 
accused must have the criminal intent,” must be proved guilty beyond a 
reasonable doubt,'* and cannot at common law be made to testify against 
himself.“ Probably he may be pardoned by the executive.” On the 
other hand, he has not a right to jury trial, to be confronted with wit- 
nesses, or always to be informed of the nature of the accusation.* It 
seems that at common law, contempt is a crime and is dealt with by crim- 
inal principles, unless those principles interfere with the summary pro- 
cedure necessary to a proper vindication of the court’s authority. 

A similar question arises as to the applicability to criminal contempt of 
statutory and constitutional provisions concerning criminal offenses in 
general. The privileges conferred on the accused “‘in all criminal prose- 
cutions” by the Sixth Amendment do not extend to contempt.” Yet 
statutes regulating appeal '* and extradition,!® and possibly the consti- 
tutional provision against self-incrimination *° have precisely the oppo- 
site effect. The courts seem to take the view that, although contempt is 
a crime, the word “criminal” may at times be used in a narrower sense 
excluding contempt. Intention to employ this narrow meaning may be 
shown by the context or other circumstances. A recent case; which 





5 Gompers v. Bucks Stove & Range Co., supra; Dodd v. Una, 40 N. J. Eq. 672, 
5 Atl. 155; Wellesley’s Case, 2 Russ. & M. 639. 

6 See the decree in Matter of Christensen Engineering Co., 194 U. S. 458, 24 Sup. 
Ct. 729. Cf. Kreplik ». Couch Patents Co., 190 Fed. 565. 

7 Gompers v. Bucks Stove & Range Co., "supra. 

8 x Y. Consox. Laws, 1909, c. 30 (N. Y. Laws oF 1909, C. 35), § 750; WIs. STAT., 
1898, § 2565. 

9 In re Armstrong, [1892] 1 Q. B. 327; Wellesley’s Case, supra. 

10 In re Freston, supra. 

lt Harvey v. Harvey, 26 Ch. D. 644. 

2 Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294, 52 N. E. 445. 

3 Oscar Barnett Foundry Co. v. Crowe, 74 Atl. 964 (N. J.). 

M4 Bates’s Case, 55 N. H. 325. 

% Sharp v. State, 102 Tenn. 9, 49 S. W. 752; State v. Sauvinet, 24 La. Ann. 119. 
See In re Mullee, 7 Blatchf. (U.S.) 23. Contra, Taylor v. Goodrich, 40 S. W. 515 (Tex.). 
See In re Nevitt, 117 Fed. 448, 456. Cf. Matter of Special Reference, [1893] A. C. 138. 

16 Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77. 

17 In re Debs, 158 U. S. 564, 15 Sup. Ct. goo. 

18 New Orleans ». Steamship Co., 20 Wall. (U. S.) 387; Hurley ». Commonwealth, 
188 Mass. 443, 74 N. E. 677; O'Shea 9. O’Shea, 15 P. D. 50. 

19 United States v. Jacobi, 1 Flip. (U. S.) 108, Fed. Cas. No. 15,460. | 

20 Fx parte Gould, 99 Cal. 360, 33 Pac. 1112. Cf. Boyd v. United States, 116 U.S. 
616, 634, 6 Sup. Ct. 524, 534. 
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holds that a prosecution for contempt is not barred by the federal Statute 
of Limitations for crimes, seems correct on this ground." In re Gompers, 
39 Wash. L. R. 761 (D. C., Sup. Ct.). Also, in the absence of any clear 
intention, general statutory provisions for criminal offenses, like general 
common-law principles of the criminal law, should not be applied to con- 
tempt, if they conflict with its characteristic procedure. But otherwise 
contempt should be treated as other crimes, because like them it is in 
its nature a wrong to the state. 





CONSTITUTIONALITY OF STATUTORY ADMINISTRATION ON ESTATE OF 
ABSENTEE IRRESPECTIVE OF DEATH. — Administration of abandoned 
property during the absence of the owner is generally recognized as a 
right and duty of the sovereign under the Civil Law,! and so was early 
introduced into Louisiana.? It has had little development in the other 
states, suffering undoubtedly from confusion with the ordinary common- 
law administration of estates.’ Since that depended upon the termination 
of the previous title by death,* the mere finding by the probate court 
could not be conclusive of the fact of death, as against a living absentee, 
even in collateral proceedings.’ Statutes ® requiring the question to be 
adjudicated, or recognizing the common-law presumption arising from 
seven years’ absence’ as sufficient evidence of death, failed to protect 
administrators and innocent third parties, for they did not purport to 
confer a new jurisdiction to deprive a living man of his title in favor of 
others.? But the decision of the Supreme Court to this effect * was widely 
and long construed as denying the power of the state, through appropri- 
ate legislation, to exercise a distinct jurisdiction over the property itself 
irrespective of the death of the owner, based solely upon his continued 
absence without tidings.! 





#1 U.S. Rev. Stat., 1875, § 1044. See Matheson v. Hanna-Schoellkopf Co., 122 Fed. 
836. Cf. Beattie v. People, 33 Ill. App. 651; Gordon v. Commonwealth, 141 Ky. 461, 133 
S. W. 206. The federal statute reads: “No person shall be prosecuted . . . unless the 
indictment is found, or the information is instituted within three years next after such 
offense shall have been committed.” Contempt is usually prosecuted on affidavit, or 
on the court’s own motion. Furthermore, contempt is not classified among the other 
crimes in the U. S. Revised Statutes. 


1 Wricut, Frencu Civ. Cope, § 112 e¢ seg.; Loewy, GERMAN Civ. Cone, § 1911 
et seq. 

2 Merricx’s LA. REv. Civ. Cope, 1900, art. 47 et seq. 

3 See 19 Harv. L. REv. 535; 22 id. 5 

4 Devlin ». Commonwealth, ror Pa. gf 273. Dag Mutual Benefit Ins. Co. v. Tisdale, 
ot U.S. 238, 243; Melia v. Simmons, 45 Wis. 3 

5 Jochumsen ». Suffolk Savings Bank, 3 Ait * Mass.) 87. See Griffith v. Frazier, 
8 Cranch (U. S.) 9, 23. 

8 See Roderigas v. East River Savings Institution, 63 N. Y. 460; Selden’s Exr. ». 
Kennedy, 104 Va. 826, 52 S. E. 635. 

7 Wentworth ». Wentworth, 71 Me. 72. 

8 Lavin v. Emigrant, etc. Bank, 1 Fed. 641. See Thomas »v. People, 107 Ill. 517, 
526, 527. 

9 Scott v. McNeal, 154 U.S. 34, 14 Sup. Ct. 1108. 

10 Carr v. Brown, 20 R. I. 215, 38 Atl. 9; Beck’s Estate, 15 Pa. Co. Ct. R. 564. See 
Clapp ». Houg, 12 N. D. 600, 608, 98 N. W. 710, 713; Lavin ». Emigrant, etc. Bank, 
supra, 675. 
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Finally, a second important case" on a Pennsylvania statute decided 
that, by providing for due process of law through a hearing, after notice 
by publication, the property apparently abandoned could be disposed of, 
so as to bind an owner absent for seven years, though still alive, at least 
to the extent of charging it with his obligations and the expenses of an 
administration similar to that of Continental countries.” The occasion 
for such an exercise of the police power lies not only in collecting and 
conserving the debts and other property, satisfying thereby the claims 
of creditors and families left without provision, gnd preserving the in- 
terests of presumptive next of kin from the adverse claims of intruders, 
but in the even more manifest public policy of protecting property rights 
in general from the effects of particular instances of neglect and uncer- 
tainty of title.” 

A few state statutes have since provided for a merely temporary ad- 
ministration.“ Their chief purpose of giving stability to property rights 
would seem, however, to require some reasonable limit to the time within 
which the absentee can reassert his title. But the particular Pennsyl- 
vania statute held to be constitutional, in the case above, although 
providing further for the distribution of the corpus of the estate among 
the next of kin, required them to give security for its restoration, with 
interest, should the absentee return. Here again, dicta, interpreted to 
make this safeguard essential to constitutionality,!” gave like form to 
most of the limited amount of legislation on the subject * and would 
have overthrown statutes of Indiana and Iowa which ventured to provide 
for a final and conclusive distribution, after the stipulated period of. 
absence.” 

But that there can constitutionally be such a conclusive distribution of 
an absentee’s estate is established by a recent decision on a Massachu- 
setts statute.2° Blinn v. Nelson, 32 Sup. Ct. 1. The title of the owner is 
barred on the principle of ordinary statutes of limitations! and his 





41 Cunnius v. Reading School District, 198 U. S. 458, 25 Sup. Ct. 721. 

2 Cf. Attorney-General v. Provident Institution, 201 Mass. 23, 86 N. E. 912; 
Deaderick ». County Court, 1 Cold. (Tenn.) 202. See People v. Ryder, 65 Hun 
(N. Y.) 175, 176. 

% See Cunnius v. Reading School District, 206 Pa. St. 469, 56 Atl. 16. 

4 3 Comp. Laws, Micu., 1897, 2857; Gen..Laws, R.I., 1909, c. 315, p. 1145. Such 
administration lasts until the death or survival of the owner is established. 

% Pa. Laws, 1885, 155, 1 PuRDON’s DicEsrt, 13 ed., 1075. 

16 Under this statute, the court has dispensed with the requirement of security where 
the absence has continued for over twenty years before distribution. J re Morrison’s 
Estate, 183 Pa. St. 155, 38 Atl. 895. 

17 Savings Bank of Baltimore v. Weeks, 103 Md. 601, 64 Atl. 295. See Selden’s 
Exr. v. Kennedy, 104 Va. 826, 829, 52 S. E. 635, 637; 19 Harv. L. REv. 535. 

18 Conn. GEN. STAT., 1902, §§ 252, 319; MERRICK’s La. REv. CopE, 1900, arts. 57, 
70, 73; Mp. Laws, 1908, c. 125, p. 260; 2 N. J. GEN. STAT., 1896, 2404; VA., POLLARD, 
Ann. Cope, Supp., 1910, 828; Vr. Pus. Stat., 1906; §§ 2773, 2994. 

19 y Burns’ Ann. Inp. Srar., 1908, §§ 2747-2752; Ia. CopE, Supp., 1907, § 3307. 
The Indiana statute by its terms applies to real as well as to personal property. 
These statutes have been held to be constitutional by the state courts. Barton ». 
Kimmerley, 165 Ind. 609, 76 N. E. 250; New York Life Ins. Co. v. Chittenden, 134 Ia. 
613, 112 N. W. 96. 

20 Mass. Rev. LAws, 1902, c. 144. : 

1 See Nelson ». Blinn, 197 Mass. 279, 83 N. E. 889. As to the length of the period, 
this statute is not an abuse of the legislative discretion. Cf. Terry v. Anderson, 95 U. S. 
628; Wheeler v. Jackson, 137 U. S. 245, 11 Sup. Ct. 76. 
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next of kin become entitled, by the lapse of fourteen years from his dis- 

appearance, or of one year from the appointment of a temporary admin- 
’ istrator when preceded by over thirteen years of absence. This statute, 
with comprehensive simplicity, provides at the same time for temporary 
conservation and administration, begun by a seizure of the property as 
well as by published notice. It has the added virtue that it applies 
expressly to both real and personal property.” 





VALUATION OF PROPERTY OF PuBLic SERVICE CoMPANY AS BASIS FOR 
DETERMINING RaTES. — That courts may regulate the rates of public 
service companies is unquestioned.! From decisions holding that rates 
may be reduced to any extent provided some compensation is secured 
to the company,” the law has changed so that at present a reasonable 
return on the property must be left. What is a reasonable return is a 
judicial question; a court cannot establish rates at common law,‘ but 
may upset existing rates.® 

Much confusion has existed regarding the proper basis of valuation 
upon which a reasonable return may be earned.’ It is submitted that 
this is due to the failure to appreciate the distinction between the case 
of a protest against rates established by the company, and the company’s 
attack on the rates promulgated by a legislature or commission. Rates, 
which allow no more than a fair profit upon the capital actually but prop- 
erly and reasonably put into the business, should not be disturbed in 
the first class of casés; ’ but in the latter, rates are unreasonably low only 
when they take property without due process of law, and the property 
affected is not the original investment, but the existent property used by 
the company.’ This distinction has not been taken generally, due per- 
haps to the fact that the mass of cases are of the latter type, which 
establish by the great weight of authority that the basis on which a 
return may be earned is the fair value of the property at the time it is 





* Tt is thus distinguished from most of the statutes, but the preliminary seizure of 
the property insures its constitutionality as a proceeding in rem. Pennoyer v. Neff, 95 
U. S. 714. The statute as a whole is modelled on well-recognized legal analogies and 
it remedies a procedural defect whereby the inconclusiveness of mistaken adjudica- 
tions of death works a hardship upon innocent parties which has caused much protest. 
See 14 Am. L. REv. 337; 22 Cent. L. J. 484; 10 Harv. L. REv. 62. 


1 Munn 2. Illinois, 94 U. S. 113. 

2 Chicago & N. W. Ry. Co. v. Dey, 35 Fed. 866. 

§ Stanislaus County v. San Joaquin & King’s River Canal & Irrigation Co., 192 U.S. 
201, 24 Sup. Ct. 241. 

* Osborne ». San Diego Land & Town Co., 178 U. S. 22, 20 Sup. Ct. 860. 

5 Spring Valley Water Works v. City & County of San Francisco, 124 Fed. 574. 

6 In Brymer v. Butler Water Co., 179 Pa. St. 231, 36 Atl. 249, the proper basis was 
held to be the actual cost of the plant to the owners, and this decision has followed 
in Coal & Coke Ry. Co. ». Conley & Avis, 67 W. Va. 129, 67 S. E. 613; in San Diego - 
Water Co. v. City of San Diego, 118 Cal. 556, 50 Pac. 633; and in City of Wilkes- 
Barre v. Spring Brook Water Supply Co., 4 Lack. Leg. N. (Pa.) 367. Smyth ». 
Ames, 169 U. S. 466, 18 Sup. Ct. 418, the basis is the actual value of the property. The 
cost of reproduction is the sole criterion in Steenerson v. Great Northern Ry. Co., 69 
Minn. 353, 72 N. W. 713. 

7 BEALE & WyMAN, RAILROAD RATE REGULATION, § 339. 

8 2 Wyman, Pusiic SERVICE CORPORATIONS, § 1112. 
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being used for the public. A multiplicity of elements enters into such 
value: the actual cost of the plant, in considering which interest on the 
capital employed during the period of construction is a proper charge; 
the value of the stocks and bonds; money expended in permanent im- 
provements; the probable earning capacity under the particular rates in 
question." A common method is to find the cost of reproduction less 
depreciation.” To take the cost of reproduction as the present value, 
without deducting for depreciation is unjustifiable.“ It seems manifest 
that no allowance should be made because the cost of the present plant 
was enhanced by piece-meal construction, for upon reproduction this 
would be eliminated. A sum should be allowed for the “going-concern” 
value, for it is obvious that a plant fully equipped, doing business, and 
earning profits is more valuable than the physical elements of which it 
is composed. Where the establishment is being sold or condemned, all 
courts allow this value; the strong tendency is to consider it when the 
reasonableness of rates is in issue. 

Given the basis for a reasonable return before any question of profit is 
considered, all jurisdictions permit the company to earn the fixed charges 
of the business, and costs of maintenance and operation.’© Whether 
a sum may be earned annually for depreciation has produced some con- 
flict, but the weight of authority properly allows it.” Every plant de- 
preciates in value, and good business policy demands a replacement 
fund out of the earnings. 

As to profits, the courts have become united in deciding that the rate 
of return must depend upon the character of the investment,!* the risk,!° 
the return on similar enterprises in the same community,” and the pre- 
vailing #4 and legal rate of interest. It is important here to distinguish 
between the two types of cases already referred to. The percentages 
allowed by the courts have generally been reasonable, and rarely so 
meagre as to repel investment or embarass the company in its opera- 





® Willcox ». Consolidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192. 

10 Steenerson v. Great Northern Ry. Co., supra. 

1 Smyth v. Ames, supra. 

“én rene Water Supply Co. ». City of Gloucester, 179 Mass. 365, 382, 60 

. E. 977, 981. 

8 City of Knoxville ». Knoxville Water Co., 212 U. S. 1, 29 Sup. Ct. 148. 

“4 Brunswick & Topsham Water District v. Maine Water Co., 99 Me. 371, 59 
ne 537; Norwich Gas & Electric Co. ». City of Norwich, 76 Conn. 565, 57 Atl. 
746. 

% See Missouri, etc. Ry. Co. ». Love, 177 Fed. 493, 496. Contra, Cedar Rapids 
Water Co. v. City of Cedar Rapids, 118 Ia. 234%91 N. W, 1081. 

1% Brymer v. Butler Water Co., supra. 

17 City of Wilkes-Barre ». Spring Brook Water Supply Co., supra; Long Branch 
Commission »v. Tintern Manor Water Co., 70 N. J. Eq. 71, 62 Atl. 474. Contra, Cedar 
Rapids Water Co. v. City of Cedar Rapids supra. 

18 San Diego Water Co. ». City of San Diego, supra. 

19 Coal & Coke Ry. Co. ». Conley & Avis, supra. 

20 Missouri, etc. Ry. Co. ». Love, supra. 

% Central of Georgia Ry. Co. v. R. Commission of Alabama, 161 Fed. 925. 

# Brymer v. Butler Water Co., supra. 

* It is obvious that whether the rates established by the company are so high that 
they may be considered unreasonable, is a very different question from whether the 
rates fixed by a commission are so low as to deprive the company of its property without 
due process of law. 
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tions.“ A recent case contains an unusually sound discussion of these 
principles. Pioneer Tel. & Tel. Co. v. Westenhaver, 118 Pac. 354 
(Okl.). 





ADMIRALTY JURISDICTION OVER TorTS. — The maritime nature ! of the 
dispute was the test of jurisdiction of the ancient French admiralty court 
from the earliest times in the case of both contracts and torts.2 The 
English admiralty court was coeval with the French, drew its law from 
the same sources,’ and like the French court exercised jurisdiction over 
all disputes of a maritime nature. But superimposed on this strictly 
maritime jurisdiction was a territorial jurisdiction over all contracts 
made on the seas,> and all torts committed on the seas. The reason for 
this territorial jurisdiction, unknown to the Continental law, was, per- 
haps, that, as at this time the English common-law courts had no cog- 
nizance of contracts’ and torts * without their territorial jurisdiction, it 
was necessary that admiralty should take care of all torts happening on 
the high seas and all contracts made there. But the courts of common 
law soon became superior to the admiralty court in England and cut 
down this ancient bifold jurisdiction in two ways. 1. Now having 
cognizance of transitory actions, they took exclusive jurisdiction of all 
contracts ® and torts ’ not of a maritime nature, happening on the seas. 





* As illustrations of the manner in which the courts are handling the problem, see 
Cumberland Tel. & Tel. Co. ». R. Commission of Louisiana, 156 Fed. 823; Willcox ». 
Consolidated Gas Co., supra; Long Branch v. Tintern Manor Water Co., supra. 


1 “Maritime” in this connection means “connected with a vessel.”” See BENEDICT, 
ApmiRatty, 4 ed., § 182. See also note 20, infra. The French view of “maritime 
nature” is more liberal. See the citations in note 2, infra. 

2 See French Maritime Ordinances of 1400, 1517, and 1681, which may be found in 
Crerrac, Us Et COUTUMES DE LA Mer, ed. 1788, 191; 1 VALIN, ORDONNANCE DE 
YY Marine, ed. 1766, 124, 112, 120, 138, 140, 143; BENEDICT, ADMIRALTY, 4 ed., 

106. 

3 The immediate source of both was the Laws of Oléron. See 1 Twiss, Brack Boox 
OF er ADMIRALTY, ed. 1871, ix, 88. See also CLerrac, Us ET COUTUMES DE LA MER, 
277, § xix. 

4 The Black Book shows that Admiralty had jurisdiction over certain maritime 
contracts. See 1 Twiss, BLacK Book or THE ADMIRALTY, 68, 69, § 20. Also over all 
matters pertaining to admiralty by ancient law. bid. 83, § 35. This, it is submitted, in- 
cluded all torts of a maritime nature, though no summary of tort jurisdiction is con- 
tained in the Black Book. It is true that no instance of the assumption of jurisdiction 
over a maritime tort on land occurs in the Black Book; but it is submitted that this 
does not necessitate the conclusion that torts of this kind were not included, for the 
instances of torts in the Black Book are not numerous, and it may well be that the 
case of a vessel injuring a pier, which is about the only tort of a maritime nature that 
can occur on land, did not then arise. But see Story, J., in Thomas v. Lane, 2 Sumn. 
(U. S.) 1, 9, Fed. Cas. No. 13,902, p. 960. 

Sy Twiss, BLack Book oF THE ADMIRALTY, 60, § 21 

6 See Story, J., in De Lovio ». Boit, 2 Gall. (U. 5.) 308, 406, Fed. Cas. No. 3,776, 
p. 421. Seealsor Twiss, Brack Book OF THE ADMIRALTY, 45, § 4, 47, § 5, 55, § 14, 100. 

7 See Ward’s Case, Latch 4. 

8 See Davis v. Yale, 2 Lutw. 946. 

® Justice Story describes the process by which this was done in De Lovio ». Boit, 
2 Gall. (U. S.) 398, 407-466, Fed. Cas. No. 3,776, pp. 421-441. The resultant limi- 
tation of contract jurisdiction i is described in 2 BRowNrE, Crvit Law AND ADMIRALTY 
Law, 2 ed., 1802, 72, 94. 

10 The adjudications depriving admiralty of jurisdiction over non-maritime torts 
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In so doing they deprived the maritime court of a jurisdiction which had 
been peculiar to English admiralty law and which had no longer a reason 
for existence. 2. They took exclusive jurisdiction, also, of all contracts 
made on land ™ and all torts occurring on land,” and thus cut into 
the most ancient jurisdiction of admiralty, excising many disputes of a 
maritime nature. But English statutes have since restored to admiralty, 
jurisdiction over contracts and torts of a maritime nature, made or oc- 
curring on land,! and have thus assimilated English admiralty law to 
the ancient Continental law. 

As to contracts, the United States admiralty law has, like the ancient 
Continental law, taken the nature of the subject matter as the sole test 
of jurisdiction.“ It is to be noted that this is not adopting the juris- 
diction of the ancient English admiralty court, for miscellaneous contracts 
made on the sea were included in that jurisdiction © and are not in United 
States admiralty jurisdiction. As to torts, it is settled in the United 
States that no tort not occurring on the water is within admiralty cog- 
nizance.!” Thus a limitation on the ancient Continental admiralty juris- 
diction, once possessed by the English admiralty court !* has been adopted. 

Whether torts on the water which are not of a maritime nature are 
within our admiralty cognizance is still an open question. A recent 
decision, and the trend of legal opinion in this country, is that they are. 
Imbrovek v. Hamburg-American Steam Packet Co., 190 Fed. 229 (Dist. 
Ct., D. Md.). But there is a decision in the Circuit Court of Appeals 
of the Ninth Circuit contra.’ If the District Court decision prevails, our 
admiralty courts will assumea jurisdiction which, though justifiably enough 
exercised by the English admiralty court before transitory actions were 
cognizable at common law, is without basis in the ancient Continental 
admiralty law, is contrary to the modern English law, and has in fact 
little reason for existence except that it makes the test of tort jurisdiction 
comparatively simple.”® If the contrary decision should prevail, our law 





occurring on the seas are comparatively recent. The Queen v. City of London Court 
Judge, [1892] 1 Q. B. 273. Cf. Everard v. Kendall, L. R. 5 C. P. 428. 
note 9. 

2 Jurisdiction of maritime torts ashore was early prohibited, perhaps before it was 
ever exercised. Justice Story believed that it never existed. See Thomas »v. Lane, 
2 Sumn. (U. S.), 1, 9, Fed. Cas. No. 13,902, p. 960. 

8 ApMiRALTY Court Act, 1861, (24 “ 25 Vict. c. 3), §§ 4-11. 

4 Ins. Co. ». Dunham, 11 Wall. (U.S.) 1. 

See note 5. 

16 There is no express adjudication to this effect but it is nevertheless well recog- 
nized law drawn from the dictum in Ins. Co. ». Dunham, supra, 29. See HuGHEs, 
ADMIRALTY, 17. 

17 The Plymouth, 3 Wall. (U.S.) 20; Cleveland, etc. R. Co. ». Cleveland Steamship 
Co., 208 U. S. 316, 28 Sup. Ct. 414. 

18 If, as Justice 6tory believed, the ancient English admiralty court did not once 
possess a potential jurisdiction over maritime torts consummated on land, these cases 
(in note 17) are explainable on the ground that the United States admiralty courts 
cannot exercise a larger jurisdiction than that of the ancient English admiralty. If 
this be so, an authoritative decision that torts on the water not of a maritime nature 
are not within our admiralty jurisdiction would make our tort and contract jurisdictions 
consistent, in that each would then be Rami yo of the ancient English jurisdiction 
which was also within the ancient Continental jurisdiction. 

19 Campbell v. Hackfeld & Co., 125 Fed. 696. 

20 The argument of simplicity is set forth in 16 Harv. L. Rev. 210. That there is some 
difficulty in applying the test of maritime nature is shown by the conflict between 
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as to tort jurisdiction would, like that as to contracts, follow the ancient 
Continental test of the nature of the act, except in the single instance of 
injuries to things on shore by ships. This exception could then be removed 
by statute as was done in England. 





RECENT CASES. 


ADMIRALTY — JURISDICTION: TorTS — MARITIME NATURE.—A _ contract- 
ing stevedore’s employee was injured on a vessel by the negligence of the 
stevedore in failing to supply a safe place to work. Held, that this tort is 
within admiralty jurisdiction. Imbrovek v. Hamburg-American Steam Packet 
Co., 190 Fed. 229 (Dist. Ct., D. Md.) See Nores, p. 381. 


BANKRUPTCY — RIGHTS AND DuTIES OF BANKRUPT — PERJURY IN EXxAm- 

INATION. — The Bankruptcy Act, § 7¢@ (9), provides that “the bankrupt shall 

. submit to an examination ...; but no testimony given by him shall 

be offered in evidence against him in any criminal proceeding.” Held, that 

this provision does not bar a prosecution of the bankrupt for perjury com- 

mitted 9 his examination. Glickstein v. United States (U. S. Sup. Ct., Dec. 
4, 1911). 

This case settles the law upon a clause as to which there had been a conflict 
in the authorities. Some cases had held that it applied to perjury, as the 
language covered all criminal proceedings, and to supply a reservation in the 
case of perjury similar to that in other federal statutes compelling testimony 
would amount to judicial legislation. U.S. Rev. Srar., 1878, § 860; 27 U. S. 
STAT. AT LARGE, p. 443, C. 83; United States v. Simon, 146 Fed. 89. See In re 
Logan, 102 Fed. 876. Others had decided that it did not apply, since that 
construction would, by removing the penalty for perjury, defeat the obvious 
intent of Congress to secure truthful testimony. Edelstein v. United States, 
149 Fed. 636; Wechsler v. United States, 158 Fed. 579. The principal case has 
wisely adopted this latter view. See 20 Harv. L. REv. 571. 


Brtts AND Notes — DEFENSES — MISREPRESENTATION. — The making 
of a promissory note was induced by misrepresentations of the payee’s agent, 
which were not intentionally false. Held, that the maker has a defense against 
the payee. McNeill v. Bay Springs Bank, 56 So. 333 (Miss.). 

It is generally held that a contract induced by innocent misrepresentations 
may be rescinded in equity. Redgrave v. Hurd, 20 Ch. D. 1; Wilcox v. Iowa 
Wesleyan University, 32 Ia. 367. But see Southern Development Co. v. Silva, 
125 U.S. 247. By the weight of authority this does not constitute a defense 
at law. Kennedy v. Panama, etc. Mail Co., L. R. 2 Q. B. 580; King v. Eagle Mills, 
10 All. (Mass.) 548. Contra, Kirschbaum v. Jasspon, 123 Mich. 314, 82 N. W. 60. 
A distinction should be made between the cases where the misrepresentations are 
relied on to found an action of tort for damages, and where as in the principal 
case they are used to avoida contract. In the former cases it is sought to impose 
a liability for making innocent misrepresentations. In the latter, it is sought 
to prevent the person making these misrepresentations from reaping any 
benefit from them. In the latter cases, on principle, relief should be allowed 





the principal case and the Ninth Circuit case as to whether the tort of a contracting 
stevedore is maritime. But the paramount advantages of this test are shown in 18 
Harv. L. Rev. 299 

21 ADMIRALTY Coens Act, 1861, (24 & 25 Vict. c. 3), § 7. 
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either in equity or at law on the ground that it is not fair that a person should 
profit from his own misrepresentations. The doctrine of the principal case 
would seem to be a desirable one. 


ConFiict or LAws — JURISDICTION FOR Divorce —InpiAn Divorce. — 
A white man married and then abandoned his white wife, the plaintiff, in 
Illinois. He went to live among the Pottawatomie Tribe of Indians in Indian 
Territory, by whom he had formerly been adopted. He acquired land there 
and died. By the tribal law the marriage status of members of the tribe might 
be terminated at will and abandonment operated as a divorce. The plaintiff, 
claiming as his widow, sought an interest in his real estate. Held, that the 
Indian divorce is valid. Cyr v. Walker, 116 Pac. 931 (Okl.). See NorEs, p. 374. 


Conriict oF Laws— RECOGNITION OF FoREIGN JUDGMENTS — EFFECT 
OF REVERSAL OF JUDGMENT GIVEN EFFECT IN ANOTHER STATE. — A. and B. 
claimed the right of custody of a child. A decree of an Illinois court awarded 
the custody to A. Subsequently in habeas corpus proceedings brought by B. 
in Kansas, the court held that the Illinois decree was controlling. Afterwards, 
the appellate court in Illinois reversed the judgment of the lower court. Held, 
that the judgment of the Illinois appellate court is not admissible, in a prose- 
cution in Kansas for kidnapping, to prove that A. did not have lawful custody 
of the child. State v. Tillotson, 117 Pac. 1030 (Kan.). 

The pendency of an appeal from a final judgment does not prevent that 
judgment from being successfully pleaded as res judicata. Parkhurst v. Berdell, 
110 N. Y. 386, 18 N. E. 123. Does the subsequent reversal of the judgment 
on appeal affect the rights of the parties? That depends, it is submitted, on 
the basis of the rights claimed. If, in the principal case, the Kansas court 
merely dismissed the proceedings before it, the basis of A.’s right was the 
Illinois decree, and the reversal took away that right. But if, as it was 
held, the Kansas court made an affirmative decree, the decree established a 
new right. Subsequent reversal of the Illinois decree could affect this right 
only as a later determination of the right to custody. The Illinois court was 
one of competent jurisdiction and its decree entitled to full faith and credit. 
Bleakley v. Barclay, 75 Kan. 462, 89 Pac. 906. However, as the judgment of 
reversal only purported to declare the right to custody at the time when the 
suit began, it did not involve a later determination of that right; consequently 
it was rightly held inadmissible. It might, however, have been ground on 
which to base a new suit. Cf. White v. Aitchison, etc. Ry. Co., 74 Kan. 778, 
88 Pac. 54. 


ConFiict oF LAws — RECOGNITION OF FoREIGN PENAL Laws — Suit 
To Cottect A Foreicn Tax. — The state of Maryland and the city of Balti- 
more sued the defendant in New York for the amount of taxes assessed against 
his personalty while he was a resident of Baltimore. Maryland courts consider 
that a tax raises a contractual liability while New York courts do not. Held, 
that the plaintiffs cannot recover. State of Maryland v. Turner, 46 N. Y.L. J. 
935 (N. Y., Sup. Ct.). 

It is an elementary principle that one country will not enforce the penal 
laws of another country. See 1 WHARTON, CONFLICT oF Laws, 3 ed., §§ 4, 4b. 
This principle probably applies with equal force to revenue laws. See Wis- 
consin v. Pelican Ins. Co., 127 U. S. 265, 290, 8 Sup. Ct. 1370, 1374. At all 
events a special assessment for improvements on real property is in the nature 
of a penalty and is not recoverable abroad. Municipal Council of Sydney v. 
Bull, [1909] 1 K. B. 7. Whether the law which is presented for enforcement is 
penal or not is a question for the consideration of the court whose aid is invoked. 
Huntington v. Aitrill, [1893] A. C. 150. Even if the obligation has been reduced 
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to a judgment in its home forum, the foreign court must decide for itself what is 
the true nature of the liability. See Huntington v. Altirill, 146 U.S. 657, 683-684, 
13 Sup. Ct. 224, 234. A fortiori, then, in the principal case the court was 
clearly right in abiding by its own view of the nature of a tax. Any other 
decision would put the state in the peculiar position of collecting taxes for 
such states as regard the obligation as contractual, and refusing to collect the 
same sort of tax for other states that regard it as penal. See Huntington v. 
Altrill, [1893] A. C. 150, 155. 


ConFiict or Laws — RemeprEs: RicHT or ACTION — ForEIGN CONTRACT 
ConTRARY TO PuBLic Poticy or Forum. — Jewelry delivered to an express 
company for carriage from New York to Virginia was lost en route. The con- 
tract of shipment, limiting the company’s liability to fifty dollars, was valid in 
New York, where it was made, but was invalid by statute in Virginia, where 
suit was brought. Held, that the plaintiff may recover the full value of the 
goods lost. Adams Express Co. v. Green, 72 S. E. 102 (Va.). 

The best rule is that the law of the place of contracting should govern the 
validity of a contract. See 23 Harv. L. REv. 260, 270-272. But in the last 
analysis a sovereign state, subject in this country to the federal and state con- 
stitutions, may deny relief or enforce liability in its courts as it pleases. Since, 
however, most sovereign states are interested in the administration of justice, 
a valid contract will usually be enforced. Forepaugh v. Delaware, etc. R. Co., 
128 Pa. St. 217, 18 Atl. 503; Greenwood v. Curtis, 6 Mass. 358. Yet if the 
court believes that justice will result from not enforcing the contract, there 
is nothing to prevent a denial of relief. See 1 WHARTON, ConFiict oF Laws, 
3 ed., § 4a. So in the principal case the contract was not enforced because it 
was said to be against the public policy of the state. The Kensington, 183 
U. S. 263, 22 Sup. Ct. 102; Chicago, B. & Q. R. Co. v. Gardiner, 51 Neb. 70, 
70 N. W. 508. Public policy differs in the various jurisdictions, and the canons 
for determining public policy are so indefinite, that it is not surprising that 
there are cases conira. Fonseca v. Cunard Steamship Co., 153 Mass. 553, 27 
N. E. 665; Talbott v. Merchant’s Despatch Transportation Co., 41 Ia. 247. 
Criticism of such cases would only involve us in questions of fact or economic 
principles. See 2 WHARTON, ConFiict oF Laws, 3 ed., § 471 c. 


CONSTITUTIONAL LAw — DuE Process or LAw — ADMINISTRATION OF 
EsTaATE OF ABSENTEE IRRESPECTIVE OF DEATH. — A Massachusetts statute 
provided that wherever a resident disappeared without leaving any known 
agent, the court might order the seizure of his property and after due notice 
appoint a receiver. If the absentee did not appear within fourteen years after 
his disappearance, or one year after the appointment of a receiver, if a receiver 
was not appointed within thirteen years after the date of his disappearance, 
his title was barred and his next of kin were entitled to distribution. Held, that 
the statute is constitutional. Blinn v. Nelson, 32 Sup. Ct. 1. See Notes, 


P. 377: 


CONSTITUTIONAL LAw — DuE Process or LAW — REGULATION OF FIRE 
INSURANCE Rates. —A Kansas statute provided for a regulation of the 
rates of fire insurance companies. Held, that the statute is constitutional. 
German Alliance Ins. Co. v. Barnes, 189 Fed. 769 (Circ. Ct., D. Kan.). See 
NOTES, p. 372. 


ConTEMPT — PowER TO PUNISH FOR CONTEMPT — NATURE OF CRIMINAL 
Contempt. — The respondent was charged with contempt of court for dis- 
obeying an injunction. He moved to dismiss the charges, because the offense 
had been committed more than three years before the charges were filed. 
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Held, that the criminal Statute of Limitations does not apply to contempt of 
court. In re Gompers, 39 Wash. L. R. 761 (D. C., Sup. Ct.). See Nores, 


P. 375- 


Contracts — Contracts UNDER SEAL — Suit By OnE Nort A Party TO 
Contract. — The defendant agreed with the plaintiff’s mother by a contract 
under seal to support her for life. On the defendant’s failure to keep his agree- 
ment, the plaintiff was compelled to support his mother. Held, that the plain- 
tiff cannot recover from the defendant on the contract. Case v. Case, 203 
N. Y. 263, 96 N. E. 440. 

The strict regard which the law has held for the form of instruments under 
seal has usually permitted only the parties themselves to such an instrument 
to enforce it. Storer v. Gordon, 3 M. & S. 308; Chesterfield, etc. Colliery Co. v. 
Hawkins, 3 H. & C. 677. A principal cannot enforce a contract under seal 
made for him by an agent unless clearly made in the principal’s name. Town- 
send v. Hubbard, 4 Hill (N. Y.) 351. Cf. Borcherling v. Katz, 37 N. J. Eq. 150. 
In jurisdictions where importance is still attached to a seal, the beneficiary of 
a contract under seal made for the benefit of a third party cannot sue upon it. 
Inhabitants of Farmington v. Hobert, 74 Me. 416; Cocks v. Varney, 45 N. J. 
Eq. 72, 17 Atl. 108. Many jurisdictions, however, have been more liberal and 
have allowed the beneficiary of a contract under seal to sue thereon. Coster v. 
Mayor, etc. of Albany, 43 N. Y. 399; Rogers v. Gosnell, 51 Mo. 466. This is 
usually the case where the promisor’s covenant is to assume a mortgage. 
North Alabama Development Co. v. Orman, 55 Fed. 18; Central Trust Co. v. 
Berwind-W hite Coal Co., 95 Fed. 391. The plaintiff in the principal case should 
not be allowed to recover as a beneficiary, since apparently it was intended 
that he should only be incidentally benefited. Durnherr v. Rau, 135 N. Y. 210, 
32 N. E. 49; N.O. St. Joseph’s Association v. Magnier, 16 La. Ann. 338. But, 
it is submitted, the plaintiff had a quasi-contractual right of action for having 
discharged an obligation owed primarily by the defendant. Rundell v. Bentley, 
53 Hun (N. Y.) 272, 6 N. Y. Supp. 609. See 24 Harv. L. REv. 583. 


ConTRACTS — DEFENSES — INABILITY OF PLAINTIFF TO PERFORM — 
REPUDIATION ON INSUFFICIENT GROUND AS WAIVER OF Goop EXcusE. — 
A seller attempted to take advantage of the provision of an instalment con- 
tract giving the right of rescission in case of late payment. In a suit by the 
buyer, the jury found that this right was waived by repeatedly accepting over- 
due payments. Held, that the seller may not introduce evidence of the buyer’s 
insolvency as a further excuse. Honesdale Ice Co. v. Lake Lodore Improvement 
Co., 81 Atl. 306 (Pa.). 

One defense should not be waived by advancing another consistent one. 
See WILLISTON, SALES, § 495. Thus, a servant’s dismissal is justifiable if a 
valid excuse existed though at the time the master alleged groundless reasons. 
Green v. Edgar, 21 Hun (N. Y.) 414; Boston Deep Sea Fishing and Ice Co. v. 
Ansell, 39 Ch. D. 339. For the servant cannot show good service or excuse for 
not serving well. See 19 Harv. L. Rev. 63. But a lien is lost if an invalid 
ground is advanced for non-delivery of the goods. Boardman v. Sill, 1 Camp. 
410, note; Witt v. Dersham, 146 Mich. 68, 109 N. W. 25. And there can be 
no objection to a deed as insufficient or an offer to pay as not in legal tender, 
if refusal is based upon other reasons. Keller v. Fisher, 7 Ind, 718; Beatty v. 
Miller, 94 N. E. 897 (Ind.). If repudiation on an invalid ground justifies the 
assumption that the tender will be refused though an existing breach be healed, 
repudiation excuses non-completion. Lathrop v. O’Brien, 57 Minn. 175, 58 
N. W. 0987; Braithwaite v. Foreign Hardwood Co., [1905] 2 K. B. 543. (Cf. 
Clegg v. Southern Ry. Co., 135 N. C. 148, 47 S. E. 667. But if the breach is in- 
curable, repudiation cannot be the cause of the plaintiff’s non-performance, 
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and he has no excuse. Insolvency justifies refusal of credit and an assumption 
that the contract will not be carried out. Ex parte Chalmers, L. R. 8 Ch. 
289. Consequently, the evidence in the principal case should be admitted 
unless the plaintiff shows he would have given notification of his intention and * 
ability to buy for cash, but was misled because the defendant did not base his 
rescission on insolvency. 


CoNTRIBUTORY NEGLIGENCE — Division oF DamAcEs BETWEEN NEG- 
LIGENT VESSELS. — An action was brought in a state court for damages caused 
to the plaintiff’s vessel by a collision with the defendant’s vessel, due to the neg- 
ligence of both. Held, that the plaintiff may recover one-half of the loss suffered. 
St. Louis & Tennessee River Packet Co. v. Murray, 139 S. W. 1078 (Ky.). 

Heretofore, if a plaintiff has brought his action in a state court for negligent 
injury to a vessel by collision, the common-law rule has been applied that if he is 
negligent he cannot recover. New York Harbor Towboat Co. v. New York, etc. 
Ry. Co., 148 N. Y. 574, 42 N. E. 1086. See Union Steamship Co. v. Notting- 
hams, 17 Grat. (Va.) 115, 123. An early Louisiana case stated that if both 
vessels were at fault the loss should be divided. Brickell v. Frisby, 2 Rob. 
(La.) 204. Later cases in that state refuse to apply this rule. Murphy v. Dia- 
mond, 3 La. Ann. 441. Except for the Louisiana case, the principal case is the 
only instance of an action in a state court where the admiralty rule of dam- 
ages has been applied. It directly overrules an earlier Kentucky decision. 
Broadwell v. Swigert, 7 B. Mon. (Ky.) 39. 


CrimInAL Law — APPEAL — PRESUMPTION AS TO HARMLESS ERROR. — 
At the trial of the defendant for perjury a question was submitted to the jury 
which the court should have decided. The defendant was convicted. Held, 
that to secure a reversal the defendant must show that the error was prejudicial 
to him. Coleman v. State, 118 Pac. 594 (Okl.). 

Several jurisdictions have the rule that if the error might have prejudiced 
the rights of the defendant, there must be a reversal. Boyd v. State, 16 Lea 
(Tenn.) 149. See Boren v. State, 32 Tex. Cr. R. 637, 645, 25 S. W. 775, 776. 
Others hold that if there was error it is presumed prejudicial to the defendant, 
and unless this presumption is rebutted, a reversal must follow. Barnett v. 
Commonwealth, 84 Ky. 449, 1 S. W. 722; State v. Johnson, 69 Ia. 623, 29 N. W. 
754. The principal case holds that a defendant must show the appellate court 
that the error prejudiced his rights in order to secure a reversal. This rule is 
the best, and has the support of advanced thinkers on criminal procedure. 
See 35 REPoRTS OF AMERICAN BAR ASSOCIATION, 624 ef seg. A recent amend- 
ment to the Constitution of California, proposed by the legislature, provides 
that there shall be no reversal in a criminal case unless the court believes the 
error has resulted in a miscarriage of justice. CAL. STAT. OF 1911, 1798, c. 36. 


Crrinat Law — Insanity — BurDEN oF Proor. — In a trial for murder 
the defendant introduced evidence of insanity. Held, that the burden is upon 
the prosecution to prove sanity beyond a reasonable doubt. Adair v. State, 
118 Pac. 416 (Okl.). 

The principal case is correct in holding that insanity is a question of re- 
sponsibility, and not an affirmative defense, the presumption of sanity placing 
the burden of going forward upon the defendant but not relieving the prose- 
cution of its duty of proving all essential elements.of the offense. For the au- 
thorities and principles involved, see 4 Harv. L. REV. 45, 55; 11 id. 62; 13 a. 
59; 187d. 312. 


DAMAGES — CONSEQUENTIAL DAMAGES — RECOVERY FOR MENTAL AN- 
GUISH CAUSED BY BREACH OF ConTRACT. — The plaintiff bought a ticket for 








388 HARVARD LAW REVIEW. 


admission to the defendant’s public seashore bathhouse. A dispute arose be- 
tween the plaintiff and one of the defendant’s servants, as a result of which the 
plaintiff was ejected from the premises. The plaintiff brought an action for 
breach of contract. Held, that the plaintiff may recover damages for the indig- 
nity as well as the price of the ticket. Aaron v. Ward, 46N. Y.L. J. 963 (N. Y., 
Ct. App., Nov. 21, 1911). 

Proprietors of bathhouses, as of other places of public resort, may be for- 
bidden by statute to refuse admittance to any citizen properly applying. Cf. 
Greeneberg v. Western Turf Association, 140 Cal. 357, 73 Pac. 1050; People v. 
King, 110 N. Y. 418, 18 N. E. 245. But aside from statutory regulations the 
proprietor may serve whom he pleases. People ex rel. Burnham v. Flynn, 189 
N. Y. 180,82 N. E. 169. Though by selling a ticket the proprietor contracts to 
give the purchaser a license to enter his premises, he has the power to break the 
contract and revoke the license. Wood v. Leadbitter, 13 M. & W. 838; Horney 
v. Nixon, 213 Pa. St. 20, 61 Atl. 1088. Thereafter the ticket-holder enters 
or continues on the premises as a trespasser, and cannot maintain an action 
for assault if he is ejected with reasonable force. McCrea v. Marsh, 12 
Gray (Mass.) 211; Burton v. Scherpf, 83 Mass. 133. But an action for breach 
of contract lies. Taylor v. Cohn, 47 Or. 538, 84 Pac. 388. Compensatory dam- 
ages for breach of contract will not usually include a recovery for mental dis- 
tress. Hamlin v. Great Northern Ry. Co., 1 H. & N. 408; Connell v. Western 
Union Tel. Co., 116 Mo. 34, 22 S. W. 345. But when from the nature of the 
contract it can be foreseen that great mental anguish will result from the breach, 
for which a recovery of the consideration paid is utterly inadequate compensa- 
tion, such suffering should be considered in estimating damages. Renihan v. 
Wright, 125 Ind. 536, 25 N. E. 822. On the same theory the principal decision 
is to be commended. Smith v. Leo, 92 Hun (N. Y.) 242, 36 N. Y. Supp. 949. 
Contra, Buenzle v. Newport Amusement Association, 29 R. I. 23, 58 Atl. 121. 
See 21 Harv. L. REv. 541. 


EMINENT Domain — ComPpEensaTIon — Costs. — A statute provided that 
“costs shall not be taxed to any party” by the court of claims. Condemnation 
proceedings were brought in this court. Another statute provided that “costs, 
where not specially regulated, may be awarded.” Held, that costs may be 
allowed the owner of the property. Brainerd v. State, 131 N. Y. Supp. 221 
(Ct. of Claims). 

With rare exceptions the decisions have avoided holding that the constitu- 
tional requirement of “‘compensation” to the owner of property taken under 
eminent domain assures to him the allowance of costs in condemnation pro- 
ceedings. In some, the constitutional provision merely fortifies an otherwise 
reasonable construction of a statute for the allowance of such costs. City and 
County of San Francisco v. Collins, 98 Cal. 259, 33 Pac. 56. In others, it has 
induced courts, in order to achieve a similar result, to give statutes a strained 
construction. Stolze v. Milwaukee, etc. R. Co., 113 Wis. 44, 88 N. W. g109. 
A statutory repetition of the constitutional provision has been held to provide 
for the allowance of costs. Land and Canal Co. v. Hartman, 17 Colo. 138, 29 
Pac. 378. But the great weight of authority refuses to allow costs in the ab- 
sence of statute. Gifford v. Dartmouth, 129 Mass. 135; Matter of Board of 
Rapid Transit Railroad Commissioners, 197 N. Y. 81, 90 N. E. 456. Contra, 
Petersburg School District v. Peterson, 14 N. D. 344, 103 N. W. 756. Costs of 
an appeal unsuccessfully taken by the owner can even be taxed against him. 
Matter of Village of Theresa, 121 N. Y. App. Div. 119, 105 N. Y. Supp. 568; 
Kitsap County v. Melker, 52 Wash. 49, 100 Pac. 150. But it is unconstitutional 
to tax against the owner the costs of an appeal successfully brought by the con- 
demning party. Matter of New York, etc. Ry. Co., 94 N. Y. 287; Grays Harbor 
Boom Co. v. Lownsdale, 54 Wash. 83, 104 Pac. 267. Contra, Metler v. Easton 
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and Amboy R. Co., 37 N. J. L. 222. It has been held, though this is opposed to 
the weight of authority, that even the costs of the original proceeding are tax- 
able against the owner. Rogers v. City of St. Charles, 54 Mo. 229. Contra, 
Adams County v. Dobschlag, 19 Wash. 356, 53 Pac. 3309. 


EMINENT DomMAIN — CoMPENSATION — WATERWAY CONSTRUCTED BY CITY 
TuroucH Rartway’s Ricut oF Way NECESSITATING STRUCTURAL CHANGES. 
— A city constructed a canal, with walks on either side, through the right of 
way of a railroad, in order to join certain lakes, used principally for pleasure 
by its inhabitants. This made it necessary for the railroad to build a bridge. 
Held, that the railroad is not entitled to recover from the city the cost of build- 
ing the bridge. Chicago, M.& St. P. Ry. Co. v. City of Minneapolis, 133 N. W. 
169 (Minn.). 

The authorities are not harmonious in allowing compensation in such cases. 
This is because judges have not always been mindful of the distinction between 
eminent domain and the police power. See 3 Harv. L. REv. 189; 22 id. 542. 
The former is resorted to where private property is taken for a public use; 
the latter where the sovereign restricts, regulates, or destroys private property 
in the public interest. See 1 Lewis, Eminent Domatn, §§ 3,6, 7. In the latter 
case there need be no compensation. Philadelphia v. Scott, 81 Pa. St. 80. In 
certain border-line cases the two powers so shade into each other that it becomes 
difficult to say whether there is a duty to make compensation. See Phila- 
delphia v. Scott, supra, 86. However, in the principal case the erection of the 
bridge was made necessary by the exercise of the right of eminent domain. It 
is damage proximately consequent. The police power was not properly in- 
voked. Where no special statutory provisions exist, as in the principal case, 
the rule is to give the value of the land taken and the cost of structural changes 
made necessary. Paterson, etc. R. Co. v. Nutley, 72 N. J. L. 123, 59 Atl. 1032; 
Cincinnati, etc. Ry. Co. v. Troy, 68 Oh. St. 510, 67 N. E. 1051. See 2 LEwIs, 
Eminent Doman, § 733. But cf. C., J. & W. Ry. Co. v. City of Connersville, 
218 U. S. 336, 31 Sup. Ct. 93. But there is considerable diversity among 
the statutory provisions on the subject. See 2 Lewis, Eminent Domatn, 
§§ 733 et seq. 


EMINENT DomMAIn — CoMPENSATION — WHAT CONSTITUTES AN ENTIRE 
Tract. — The plaintiff owned a block of land on B. Street south of A. Street, 
and also the fee of B. Street, subject to a public easement. The defendant 
railway company, owning land on both sides of B. Street north of A. Street, 
built a bridge for trains, with the consent of the city authorities, across A. 
Street from one portion of its land to the other. Held, that the plaintiff can 
recover merely nominal damages for the injury done to his fee of the street and 
not consequential damages for the injury to his lot. Coatsworth v. Lehigh 
Valley Ry. Co., 131 N. Y. Supp. 300 (Sup. Ct.). 

It is well established that where part of a parcel of land is taken under emi- 
nent domain, just compensation includes damages to the residue as well as the 
value of the portion taken. South Buffalo Ry. Co. v. Kirkover, 176 N. Y. 301, 
68 N. E. 366; Richardson v. City of Centerville, 137 Ia. 353, 114 N. W. 1071. 
What constitutes a “parcel” in this sense has been the subject of much litiga- 
tion. See 2 Lewis, Eminent Domatn, 3 ed., §§ 698-701. If the residue was 
more valuable in connection with the land taken than it is as a separate lot, 
justice clearly requires that the owner be compensated for the decrease in value. 
That being the reason of the rule, in order to fall within it, the two lots, it is 
generally held, must be used as one property or be adapted to such use. Hoyt 
v. Chicago, etc. Ry. Co., 117 Ia. 296, 90 N. W. 724; Frick Coke Co. v. Painter, 
198 Pa. St. 468, 48 Atl. 302. Thus, if a man having two contiguous farms 
occupies one and rents the other, he cannot collect for damages to both, if a 
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portion of one is taken. Minnesota Valley R. Co. v. Doran, 15 Minn. 230. In 


the present case, the test is not satisfied, since the plaintiff’s right in the street — 


is merely nominal, the public being virtually the owner. See City of Schenec- 
tady v. Trustees of Union College, 144 N. Y. 241, 249, 39 N. E. 67, 68. The 


decision, therefore, is clearly correct. 


Equity — JURISDICTION — SECURITY FROM ADMINISTRATOR FOR PAYMENT 
oF UNMATURED Dest oF DECEDENT. — The plaintifi’s claim against the estate 
of the maker of notes, maturing more than three years after the maker’s death, 
was disputed by his administrator. The only remedy provided by the Code 
was suit at law after the notes matured. The administrator demurred to the 
plaintiff’s petition in equity to have sufficient assets set aside to meet the claim 
when due. Held, that the demurrer should be overruled. Bankers’ Surety Co. 
v. Meyer, 131 N. Y. Supp. 57 (App. Div.). 

Creditors’ bills against an administrator constitute one of the oldest heads 
of equity jurisdiction. See Pomeroy, Equity JURISPRUDENCE, 3 ed., §§ 348 
et seq., §§ 1151 et seg. To-day administration proceedings are carried on al- 
most exclusively in the probate court. Statutes usually provide that a fund 
may be ordered to be set apart to meet unmatured or contingent claims. Hoyt 
v. Bonnett, 50 N. Y. 538. See Cobb v. Kempton, 154 Mass. 266, 268, 28 N. E. 
264, 265. But generally equity still has at least supplementary jurisdiction. See 
Chipman v. Montgomery, 63 N. Y. 221, 235, 236. The principal case proceeds 
on the ground of a trust. But, though the executor holds the assets in a fidu- 
ciary relation to creditors and legatees, he is to be distinguished from a trus- 
tee. See Ames, Cases ON Trusts, 2 ed., 73, note 4. In a suit against an 
executor for a debt, the period of limitation is not that for enforcing trusts. 
Scott v. Jones, 4 Cl. & Fin. 382. A legacy is not a trust under a statute except- 
ing trusts from the operation of a creditor’s bill. Bacon v. Bonham, 27 N. J. 
Eq. 209. The creditor, however, should be able to secure the payment of his 
unmatured claim. Johnson v. Mills, 1 Ves. Sen. 282. See Petrie v. Voorhees’ 
Exr., 18 N. J. Eq. 285, 288. One whose legacy is payable in the future has a 
similar right. Merritt v. Richardson, 14 All. (Mass.) 239, 242. Likewise, a 
life-tenant of personalty may be required to give security for the protection of 
the remainderman. Lyde v. Taylor, 17 Ala. 270. 


INSURANCE — NATURE AND INCIDENTS OF INSURANCE CoNTRACTS — Con- 
TRACT TO DEFEND PHYSICIAN AGAINST SUITS FOR MALPRACTICE. — The plain- 
tiff company brought a bill to restrain the insurance commissioner from inter- 
fering with its business, which consisted in issuing a contract to physicians, 
whereby the company in consideration of an annual payment agreed to employ 
an attorney to defend the holder of the contract in all suits for civil malprac- 
tice that should be brought against him; but the company was not to pay 
the judgment if the suit were lost. Held, that the bill should be dismissed, 
Physicians’ Defense Co. v. Cooper, 188 Fed. 832 (Circ. Ct., N. D. Cal.). 

“Insurance is a contract by which the one party in consideration of a price 
paid adequate to the risk becomes security to the other that he shall not suffer 
loss, damage, or prejudice by the happening of the perils specified to certain 
things which may be exposed to them.” See Lucena v. Craufurd, 2 B. & P. 
N. R. 269, 301; Cummings v. Cheshire County M. F. Ins. Co., 55 N. H. 457, 
458. It differs from a contract of warranty or for services by the fact that the 
consideration is paid simply for assuming the risk and is not proportional to the 
property or services expected in return. Cole v. Haven, 7 N. W. 383 (Ia.); 
Commonwealth v. Provident Bicycle Association, 178 Pa. St. 636, 36 Atl. 197. 
It differs from the ordinary contract of suretyship, because of its separate 
development historically; but modern corporations which make a business of 
acting as sureties for fixed premiums are recognized as insurance companies, 
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See Cowles v. United States Fidelity and Guaranty Co., 32 Wash. 120, 124, 72 
Pac. 1032, 1033; RicHARDS, INSURANCE Law, 3 ed., § 469. It differs from a 
wagering contract by the requirement that the insured must at the time of 
making the contract expect to suffer some worldly loss or liability if the contin- 
gency happens, though the misfortune for which he is to be indemnified need 
not be the loss of a legal right or the incurring of a legal liability. Le Cras v. 
Hughes, 3 Doug. 81; Lord v. Dall, 12 Mass. 115. The indemnity promised 
need not be a money payment. Beals v. Home Ins. Co., 36 N. Y. 522; Tolman 
v. Manufacturers Ins. Co., 1 Cush. (Mass.) 73. In the light of these broad 
principles, the decision of the principal case seems well founded. But the au- 
thorities are divided. Accord, Physicians’ Defense Co. v. O’Brien, 100 Minn. 
490, 111 N. W. 396. Contra, State v. Laylin, 73 Oh. St. 90, 76 N. E. 567; 
Vredenburgh v. Physicians’ Defense Co., 126 Ill. App. 509. 


LEGACIES AND DEvISES — ADEMPTION — EFFECT OF MERGER OF COoM- 
PANY ON BEQUEST OF SHARES. — A testator bequeathed “twenty-three of the 
shares belonging to me in the London and County Banking Co.” upon certain 
trusts. Between the date of the will and that of the testator’s death the com- 
pany amalgamated with another company, which resulted in a change of name 
and a new issue of capital, each original £80 share being subdivided into four 
£20 shares. Held, that the bequest passes ninety-two of the new shares. Re 
Clifford’s Estate, 56 Sol. J. 9x (Eng., Ch. D., Nov. 9, 1911). 

The theory that ademption of specific legacies depends upon intent has 
long been obsolete in England. Stanley v. Potter, 2 Cox 180. It is now well 
settled that whenever the specific thing devised has ceased to belong to the 
testator, the bequest is adeemed. In re Bridle, 4 C. P. D. 336. The weight of 
American authority is in accord with the English cases. Snowden v. Banks, 
9 Ired. (N. C.) 373. Contra, Joynes v. Hamilton, 98 Md. 665, 57 Atl. 25. Never- 
theless, a legacy is not adeemed if the alteration is purely formal. Oakes v. 
Oakes, 9 Hare 666. Such is the case where there is a mere subdivision of a com- 
pany’s shares. ReGreenberry, 55 Sol. J.633. Where, on the other hand, the new 
shares represent an interest in a substantially different company, the change 
is more than a mere matter of form. The principal case seems opposed to pre- 
vious English decisions. Cf. In re Slater, [1907] 1 Ch. 665; In re Gray, 36 Ch. 
D. 205. It is, however, in accord with American authorities. In re Peirce, 25 
R. I. 34, 54 Atl. 588; Skipwith v. Cabell’s Exr., 19 Grat. (Va.) 758. Though 
hardly consistent with the strict theory of ademption, the result of the prin- 
cipal case seems desirable, since the likeness of the new shares to the old is 
more important than their differences. The case is further complicated by a 
provision of the Wills Act, which was rightly held not to affect the result. 
7 Witt. IV. & x Vict. c. 26, § 24. But cf. In re Slater, supra. 


MARRIAGE — NULLIFICATION — ALLOWANCE TO WiFE.—A marriage was 
annulled on account of the wife’s incapacity, theretofore unknown to her. 
During the eighteen years from the marriage to its annulment the husband 
accumulated $70,000. Held, that an allowance to the wife of $10,000 is not 
improper. Coats v. Coats, 118 Pac. 441 (Cal.). 

Alimony is allowed in divorce proceedings in lieu of the wife’s right to future 
support. See Ex parte Spencer, 83 Cal. 460, 464, 23 Pac. 395, 396. Nullification 
proceedings present no such basis for alimony, for by the decree the wife’s 
right to support is avoided. Willits v. Willits, 76 Neb. 228, 107 N. W. 379. 
Consequently, the orthodox view disallows alimony in such cases. Stewart 
v. Vandervort, 34 W. Va. 524, 12 S. E. 736. See GopDOLPHIN, ECCLESIASTICAL 
Laws, 509. The wife may have several minor remedies. She can recover for 
fraud in procuring the marriage. Blossom v. Barrett, 37 N. Y. 434. The 
husband, being liable for household expenses until nullification, must reim- 
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burse the wife if she has paid them. Hunt v. Hunt, 23 Okl. 490, 100 Pac. 
541. She has a right to a part of the joint accumulations. Werner v. Werner, 
59 Kan. 399, 53 Pac. 127. But in some cases these remedies may be grossly 
inadequate. Some jurisdictions have allowed alimony by statute in certain 
circumstances. Barber v. Barber, 74 Ia. 301, 37 N. W. 381. The same result 
is being achieved by judicial decision. Strode v. Strode, 3 Bush (Ky.) 227. 
The nondescript allowance, as yet bearing no specific name, takes the same 
form as alimony; for itssize is within the discretion of the court, having regard 
to all the circumstances. The novelty of the doctrine readily explains the 
slight confusion with which the principal case achieves a just result. 


MoRrTGAGE — PRIORITIES — SEVERAL NoTES SECURED BY SAME MORTGAGE. 
—A., the owner of several notes secured by a trust deed, payable two and 
three years after date, assigned one of the two-year notes to B. and one of the 
three-year notes to C. The trust deed contained the provision that on default 
in payment of any of the notes, all should become due. After maturity of all 
the notes a bill was filed to foreclose the trust deed. Held, that all of the two- 
year notes should be paid first, then the three-year note assigned to C., and 
then the three-year notes retained by A. Kuppenheimer v. Chicago Tille and 
Trust Co., 43 Nat. Corp. Rep. 467 (Ill., App. Ct., Oct. 4, 1911). 

In many jurisdictions the various assignees of notes secured by the same 
mortgage and maturing at different dates share pro rata in a distribution of 
the security irrespective of the order of maturity or assignment of their respec- 
tive notes. Donley v. Hays, 17 Serg. & R. (Pa.) 400; Wilson v. Eigenbrodt, 30 
Minn. 4,13 N. W. 907. In one jurisdiction at least such assignees take priority 
in the order of assignment. Cullum v. Erwin, 4 Ala. 452; Alabama Gold Life 
Ins. Co. v. Hall, 58 Ala. 1. A large number of jurisdictions, however, hold that 
priority shall be determined by the order of maturity of the various notes. 
Lyman v. Smith, 21 Wis. 674; Winters v. Franklin Bank of Cincinnati, 33 
Oh. St. 250. Nor is this order affected by the presence of an acceleration 
clause in the mortgage. Leavitt v. Reynolds, 79 Ia. 348; Horn v. Bennett, 135 
Ind. 158, 34 N. E. 321, 956. Contra, Pierce v. Shaw, 51 Wis. 316, 8 N. W. 209. 
This view would seem preferable as giving effect to a probable intention of the 
parties that, by a prior date of maturity, which carries with it, in the absence 
of an acceleration clause at least, a prior right to foreclose, a party is to be 
entitled to a preference. The assignee, however, is usually allowed to prevail 
over the assignor irrespective of the order of maturity. Parkhurst v. Water- 
town Steam Engine Co., 107 Ind. 594, 8 N. E. 635; Anderson v. Sharp, 44 Oh. 
St. 260, 6 N. E. goo. Contra, Wood v. Trask, 7 Wis. 566. The principal case 
illustrates the latter views, except that it prefers the assignor’s two-year notes 
to the assignee’s three-year note. 


NEGLIGENCE — Duty or CARE— DISCONTINUANCE WitTHOUT NOTICE 
oF A Custom OF VOLUNTARILY GIVING WARNING. — The defendant, operat- 
ing a rock quarry near the plaintiff’s blacksmith shop, exploded a blast which 
frightened a horse being shod by the plaintiff so that it plunged and injured 
him. At the plaintiff’s request, the defendant had habitually warned him be- 
fore blasting, but on this occasion failed todo so. Held, that a complaint alleg- 
ing these facts states no cause of action. Hieber v. Central Kentucky Traction 
Co., 140 S. W. 54 (Ky.). 

Cne is not originally obliged to notify a person in the plaintiff’s situation 
before blasting. Mitchell v. Prange, 110 Mich. 78, 67 N. W. 1096. But, if he 
has habitually done so, it does not necessarily follow that the practice can be 
discontinued without warning. If a railroad, by withdrawing without notice 
signals from a crossing where they are usually displayed, causes injury to one 
relying on them, it is liable, though not originally bound to maintain signals 
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there. Westaway v. Chicago, etc. Ry. Co., 56 Minn. 28, 57 N. W. 222; Burns 
v. North Chicago Rolling Mill Co., 65 Wis. 312, 27 N. W. 43. The court recog- 
nizes this rule, but distinguishes the principal case on the ground that the train 
itself does the injury, while in this case not the blasting but the horse causes it... 
This distinction, even if true, goes only to the issue of legal cause, one of fact, 
whereas the diffieult_point is whether or not the defendant violated a duty. 
No satisfactory distinction is perceived, and if the railroad cases afe HEHE, the 
propriety of the decision in the principal case may well be doubted. There is, 
however, a tendency to limit the rule strictly to cases of the crossing-signal 
type. O’Leary v. Erie R. Co., 51 N. Y. App. Div. 25, 64 N. Y. Supp. 511. 


Sates — Risk or Loss —ConpiTIoNAt SALES. — The plaintiff sold the 
defendant a piano, title to remain in the seller till the price was paid. On 
the buyer’s default after a portion of the price had been paid, the seller re- 
plevied the piano. Before termination of the suit the piano was destroyed 
without fault of the plaintiff. Held, that the defendant is not entitled to a re- 
turn of the payment made. Hollenberg Music Co.v. Barron, 140 S. W. 582 (Ark.). 

By the weight of authority a retaking of the property on default of the buyer 
precludes any right to the unpaid purchase price. Rodgers v. Bachman, 109 
Cal. 552, 42 Pac. 448; Perkins v. Grobben, 116 Mich. 172, 74 N. W. 469. But 
it allows the seller to retain payments already made, since that was the bargain 
entered into. Angier v. Taunton Paper Mfg. Co., 1 Gray (Mass.) 621. It seems 
obvious that in this state of the law a destruction of the property could not 
affect the rights of the parties. A conditional sale, however, should be treated 
as a mortgage by the buyer to the seller. Consequently the seller should be 
allowed to retake the property and sue for the purchase price. See WILLISTON, 
SALES, § 579. This has been allowed even when the seller has resold at a loss. 
Dederick v. Wolfe, 68 Miss. 500, 9 So. 350. It would follow that the buyer 
should also bear the total loss of the property. The seller, then, having a right 
to the purchase price, might keep payments already made. This view, adopted 
by the principal case, more accurately defines the rights of the parties, though 
in the immediate case the result is the same on either view. Under it the 
seller is forced to take simply as security, and a situation where he might have 
both the property and most of the purchase price is avoided. 


TAXATION — WHERE Property May Be Taxep— Succession TAx ON 
SHARES OF Jornt Stock Company Hetp sy Non-RESmENT. — The dece- 
dent, a resident of New Jersey, owned shares in a joint stock company having 
its principal office in New York. An appeal was taken from an assessment 
of the stock at full valuation under the Transfer Tax Law of New York on the 
ground that it should be limited to that proportion of the value of the stock 
which the assets located in New York bore to the total assets. Held, that the 
appeal should be allowed. Estate of Willmer, 46 N. Y. L. J. 853 (N. Y., Surr. 
Ct., Nov. 22, 1911). 

The transfer of corporation stock held by a non-resident may be taxed by 
the state of incorporation, for the law of that state is called upon to effect 
it. Matter of Bronson, 150 N. Y. 1, 44. N. E. 707. So the full value of the stock 
may be taxed, regardless of how much of the corporation’s property is outside 
the state. Matter of Palmer, 183 N. Y. 238, 76 N. E. 16. It would seem that 
shares in a joint stock company organized under the laws of the state should 
be similarly assessed. Though a joint stock company is not a creature of the 
state as a corporation is, to transfer a share the law of the state is similarly 
called upon. Matter of Jones, 172 N. Y. 575, 65 N. E. 570. The shares are 
not simply a proportional interest in partnership property. Though the stock 
company owns only realty, the shares are personalty. Pittsburg Wagon Works’ 
Estate, 204 Pa. St. 432, 54 Atl. 316. But the decision is fair. In the analogous 
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case of a corporation incorporated in two states, each taxes the transfer of 
stock only on the proportion of property in its jurisdiction. Gardiner v. Car- 
ler, 74 N. H. 507, 69 Atl. 939. Moreover, the taxing of the transfer of stock 
in a domestic corporation owning property outside the state may have to 
be similarly limited under the doctrine that property taxable elsewhere cannot 
be taxed by the state of incorporation. See Union Refrigerator Transit Co. v. 
Kentucky, 199 U. S. 194, 26 Sup. Ct. 36. 


TRIAL — PROVINCE OF CouRT AND Jury — Ricut or CourT TO QUESTION 
Witnesses. — In the course of a trial for murder the judge questioned several 
witnesses in order to develop their testimony more fully than the prosecuting 
attorney had done. Held, that this is not error. State v. Keehn, 118 Pac. 
851 (Kan.). : 

In England it has always been considered the right and duty of the trial 
judge to question witnesses already on the stand or even to call a new witness 
when he deems it desirable to bring out the truth more fully. Coulson v. 
Disborough, [1894] 2 Q. B. 316. A few American decisions also seem to give 
him a wide discretion in this matter. Epps v. State, 19 Ga. 102; Lefever v. 
Johnson, 79 Ind. 554. But the tendency in this country has been to restrict 
the exercise of this discretionary power. Dunn v. People, 172 Ill. 582, 50 N. E. 
137; Barlow Brothers Co. v. Parsons, 73 Conn. 696, 49 Atl. 205. The princi- 
pal case shows a wholesome reaction from this narrow policy. See 1 WIGMORE, 
EVIDENCE, § 784; 4 id. § 2484. 


TrIAL — VERpDICcTs — SPECIAL Finprncs. — In an action for negligence the 
defense of contributory negligence was interposed. In answer to a question 
of the court as to whether the plaintiff used due care, the jury answered, “‘We 
do not know.” On a general verdict for the plaintiff the plaintiff obtained judg- 
ment. Held, that the judgment should be reversed. Minor v. Stevens, 118 
Pac. 313 (Wash.). 

In states where the jury can be required to render special findings the general 
rule is that a party can insist on a definite answer to interrogatories submitted 
to the jury. Afchison, etc. Ry. Co. v. Hale, 64 Kan. 751, 68 Pac. 612. Where 
the party does not insist on a definite answer, the better view is that a finding 
such as the one in the principal case is equivalent to a finding adverse to the 
party having the burden of proof of the issue. Croan v. Baden, 73 Kan. 364, 
85 Pac. 532. Contra, Darling v. West, 51 Ia. 259, 1 N. W. 531. Contributory 
negligence is an affirmative defense in Washington. Spurrier v. Front Street 
Cable Ry. Co., 3 Wash. 659, 29 Pac. 346. The decision of the principal case 
would therefore seem difficult to support. 


Trusts — Crestur’s INTEREST IN REs — APPORTIONMENT OF RENT BETWEEN 
Lire-TENANT AND REMAINDERMAN. — A lease of trust property was made, 
by which “rent” was to be paid in a certain sum in cash at the signing of the 
lease and monthly payments thereafter.. Held, that the sum paid on signing 
the lease should not be apportioned in monthly payments throughout the 
(Ps) to the successive cestuis que trust. In re Archambault’s Estate, 81 Atl. 314 

Pa.). 

Strictly, the cash payment here is not rent, but something given in addition to 
it. Cf. Hatherton v. Bradburne, 13 Sim. 599; Ardesco Oil Co. v. North American 
Oil and Mining Co., 66 Pa. St. 375. See 2 Woop, LANDLORD AND TENANT, § 445. 
Such a bonus paid for the privilege of obtaining the lease is a form of casual 
profits, and the decision appears sound in treating it as income and not corpus. 
A close analogy exists in the fines for renewal of a lease, always considered as 
income. Milles v. Milles, 6 Ves. 761. See Lewin, Trusts, 12 ed., 876. And 
even if we follow the court and treat the payment as rent, it should properly 
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go to the life-tenant, for rent is not apportionable at common law, though 
aid in advance. Agnew’s Estate, 17 Pa. Super. Ct. 201; Ellis v. Rowbotham, 
1900] 1 Q. B. 740. It is obvious, however, that if a disproportionately large 
amount of the rent were paid down and a nominal amount yearly, it would 
be a lease unfair to the remainderman and void. Cf. Doe d. Sutton v. Harvey, 
1 B. & C. 426; Fawcett, LANDLORD AND TENANT, 3 ed., 53-54. For equity 
will compel the trustee to perform his duties impartially. 


Wits — ExEecuTION — SIGNATURE OF ATTESTING WITNESS. — An attest- 
ing witness to a will inadvertently signed the testator’s name instead of his 
own. A statute provided that each of the attesting witnesses should sign his 
name as a witness. Held, that the will is entitled to probate. In the Matter 
of Jacobs, 73 N. Y. Misc. 162 (Surr. Ct.). 

The Statute of Frauds provided that devises of lands should be attested 
and subscribed by three or four witnesses. Stat. 29 Car. II. c. 3, § 5. It is 
well settled by the decisions under the Statute of Frauds and statutes with 
like provisions that this requirement is satisfied by any writing animo attes- 
tandt. Harrison v. Harrison, 8 Ves. 185; Goods of Olliver, 2 Spinks Ecc. Cas. 57. 
The same result has generally been reached under statutes like the New York 
statute. Morris v. Kniffin, 37 Barb. (N. Y.) 336; Garrett v. Heflin, 98 Ala. 
615, 13 So. 326. A similar statute in California, however, has been more 
strictly construed, the court holding that a provision that an attesting witness 
must sign his name is not satisfied by the signing of a name other than that 
of the witness. Estate of Walker, 110 Cal. 387, 42 Pac. 815. Cf. Stewart v.. 
Beard, 69 Ala. 470. The view of the California court would seem preferable 
to that expressed in the principal case. 


WITNESSES — CoMPELLING TESTIMONY —SuBPENA Duces TECUM TO 
EMPLOYEE TO PropucE EmpLoyeEr’s Books. — An employee of a firm, being 
in charge of one of the departments of the business, was served with a sub- 
pena duces tecum to produce certain documents which belonged to his em- 
ployers, but were in the department of which he had charge. He refused to 
produce them. Held, that in the absence of evidence of authority from his 
employers, the order for a writ of attachment should be discharged. Eccles 
& Co. v. Louisville & Nashville R. Co., 28 T. L. R. 67, 132 L. T. 86 (Eng., 
C. A., Nov. 17, 1911). 

To enforce a subpana duces tecum the document must be in the control of 
the witness. Amey v. Long, 9 East 473; Lee v. Angas, L. R. 2 Eq. 59. See 
4 WicMoRE, EVIDENCE, § 2200 (4). What is sufficient control is largely a question 
of the facts of each case. Campbell v. Earl of Dalhousie, L. R. 1 H. L. Se. 462. 
Although one may be legally the possessor of the document, another may have 
such custody of it as to warrant the issuing of a subpena to him. Corsen v. 
Dubois, 1 Holt 239; Amey v. Long, 1 Camp. 14. On the other hand, it would 
seem that the legal possessor, though not having actual custody at the time, 
could be subpoenaed. Steed v. Cruise, 70 Ga. 168. But an employee ordinarily 
has no such control over his master’s papers as to warrant his being ordered 
to bring them into court. Queen v. Stuart, 2T. L. R. 144; Crowther v. Appleby, 
L. R. 9 C. P. 23. See Lorenz v. Lehigh Nav. Co., 5 Leg. Gaz. (Pa.) 174. Cf. 
King v. Daye, [1908] 2 K. B. 333. So a steward has been held not compellable 
to produce papers belonging to his master. Earl of Falmouth v. Moss, 11 Price 
455. Cf. Attorney-General v. Wilson, 9 Sim. 526. So as toa bank clerk. Presi- 
dent, etc. of Bank of Utica v. Hillard, 5 Cow. (N. Y.) 153, 419. And a clerk in 
a public office. Austin v. Evans, 2 M. & G. 430. The rule laid down in the 
principal case that the party calling for the papers must show that the witness 
pon ability to bring them into court is well recognized. Hall v. Young, 
37 N. H. 134. 
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WITNESSES — IMPEACHMENT — ADMISSIBILITY OF SUBSEQUENT INCONSIS- 
TENT STATEMENTS OF ABSENT WITNESS. — In the absence of a witness from 
the jurisdiction his testimony in a former trial of the same cause was admitted. 
It was then sought to introduce an ex parte affidavit made subsequently wherein 
the witness confessed the falsity of this testimony. Held; that the affidavit 
is inadmissible, since the witness must first be questioned as to the circum- 
stances of making it. Baker v. Sands, 140 S. W. 520 (Tex., Ct. Civ. App.). 

A witness’s testimony cannot be impeached by inconsistent statements with- 
out first directing his attention to them and the circumstances when they 
were made. Queen’s Case, 2 B. & B. 284; Trumble v. Happy, 114 Ia. 624, 
87 N. W. 678. Contra, Tucker v. Welsh, 17 Mass. 160. . This is necessary to 
give the witness opportunity for denial or explanation. |But where his death 
or absence renders the requirement impossible of performance, the impeaching 
party loses valuable evidence. For this reason, dying declarations may be 
impeached by contradiction, though a foundation cannot be laid. \ Carver v. 
United States, 164 U. S. 694, 17 Sup. Ct. 228; State v. Lodge, 9 Houst. (Del.) 
542, 33 Atl. 312. Contra, State v. Taylor, 56S. C. 360, 34 S. E. 939. It is 
held, however, that to impeach former testimony or depositions, the preliminary 
question is indispensable, since there has been opportunity to lay the founda- 
tion. Jenkins v. Lutz, 26 Ind. App. 150, 59 N. E. 288; Ayers v. Watson, 132 
U. S. 394, 10 Sup. Ct. 116. But in the principal case the contradictory state- 
ment was made after the opportunity for cross-examination. The weight of 
authority, however, refuses to extend the exception beyond dying declara- 
tions. Craft v. Commonwealth, 81 Ky. 250; Mattox v. United States, 156 U. S. 
237, 15 Sup. Ct. 337. Contra, Downer v. Dana, 19 Vt. 338. The rule produces 
the curious result that, of contradictory depositions by an unavailable witness, 
the party introducing a deposition first is immune from attack. The witness 
should not be sheltered to the miscarriage of justice. The solution lies not in 
extension of the exception, but in making the requirement of the question dis- 
cretionary. Rothrock v. Gallaher, 91 Pa. St. 108. See13 Harv. L. REv. 306. 
This the court recognizes, but rests its decision upon the impeacher’s opportu- 
nity to lay the foundation by deposition. 


WITNESSES — PRIVILEGED COMMUNICATIONS — HUSBAND AND WIFE. — 
In an action for separation for cruelty the wife sought to introduce evidence of 
statements made to her by the defendant, a physician, as to the necessity of an 
operation for abortion which she permitted him to perform. Held, that the 
evidence is not privileged as a marital communication. Sheldon v. Sheldon, 131 
N. Y. Supp. 291 (App. Div.). 

The reason for the privilege against disclosure of confidential communica- 
tions is the belief that it is socially desirable to foster certain relations of confi- 
dence. See 4 WicMoRE, EvipenceE, §§ 2285, 2332. This case decides that 
when two of these relations coincide, the fact that a husband makes a state- 
ment to his wife in his capacity as physician puts an end to the privilege based 
on the marital relation and leaves only the other privilege, due to the physician 
and patient relation, waivable by the patient. It is submitted that the court 
thus creates an illogical and impolitic limitation on the protection given to 
confidences between husband and wife. The actual result, however, is desir- 
able, for the action is between the spouses for a wrong done to the one by the 
other. In such circumstances the reason for the privilege ceases and it should 
cease also. See 4 WiGMORE, EVIDENCE, § 2338 (2). Some legislatures have 
recognized this. See People v. Warner, 117 Cal. 637, 639, 49 Pac. 841; Goelz 
v. Goelz, 157 Ill. 33, 41, 41 N. E. 756, 758. The New York legislature has not, 
and the court endeavoring to work justice has adopted a rule undesirable in 
actions not between the couple. 
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INTRODUCTION TO THE Stupy oF Law. A Handbook for the Use of Egyptian 
Law Students. By Frederic M. Goadby. London: Butterworth and 
Company. 1910. pp. xiii, 384. 


Partly from a praiseworthy modesty, which is manifest throughout the book, 
and partly to avoid the misunderstandings inevitably attaching to the term 
wherever French law is paramount, Mr. Goadby has refrained from giving his 
book the title of an introduction to or treatise upon Jurisprudence. Primarily 
it is designed for an introduction to the history and system of the law adminis- 
tered in Egypt. But the circumstances of a French code, administered to an 
increasing extent along English lines to a people predominantly Mohammedan, 
and so governed in many matters by the Mohammedan law, affords an un- 
usual opportunity for use of the comparative method and gives the book more 
claim to be a treatise upon Jurisprudence than some more pretentious works 
which have assumed that title. 

The exigencies of writing primarily for the Egyptian student have carried 
with them disadvantages and advantages. One disadvantage is that some 
explanations necessary for the author’s immediate audience are elucidations 
of the obvious elsewhere. A characteristic example is the careful distinction 
of a Justice of the High Court, a Lord Justice and a Justice of the Peace from 
the abstract justice which they administer according to law. Another is the 
use of terms in senses well understood in French (and so in Egyptian) law or 
polity which differ from those which we employ. For example, when one 
reads that the Code of Justinian was a “collection of Imperial decrees” and 
that the Novels were later “decrees” (p. 10) the first impulse is to charge the 
author with gross carelessness or inaccuracy. But “decree” is used here in 
the French sense of executive Jaw-making, if one may put it so, and it seems 
that in Egypt there is legislative law-making in the form of “laws” and executive 
law-making in the form of “decrees.” Hence the word chosen conveys a 
clear notion of the true character of Roman imperial legislation to the Egyptian 
student, although it conveys a wrong idea to one who has in mind the Roman 
decretum or the Anglo-American judicial decree. On the other hand it is a 
real advantage that the book is made concrete and that old formulas have 
to stand the test of application to situations their framers had never heard of. 
Titius and Seius, otherwise John Doe and Richard Roe, in their Egyptian 
guise of Ahmed and Zaky, take on a new life. 

In common with all recent English writers, the author, upon the whole, is an 
orthodox Neo-Austinian. Mr. Salmond, many years ago, did a distinct service 
to analytical jurisprudence by reviewing its main tenets in the light of German 
juristic writing and taking over and applying a number of German ideas. Mr. 
Goadby, writing for students who are governed by a French code, does a 
similar service in adapting to each other, as well as may be, the doctrines 
of the English analytical school and those of the modern French jurists. Some 
tendency toward the philosophical view is also manifest. In part this may 
be due to French influence. But the references to T. H. Green’s Principles 
of Political Obligation, the best bit of philosophical jurisprudence in English, 
are encouraging. The influence of the recent German conception of the legal 
order, the end, as the important point rather than law, the means thereto, is 
also manifest, although we are told that the main problems of jurisprudence 
are two, the nature of law, and the nature of the principal legal relations (p. 5). 
The problems which have assumed greater importance recently, namely, the 
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end of law and the application of legal rules, are left out of the enumeration, 
although by no means lost sight of in the text. 

Among the good features of the book which will be of interest here, note 
may be made of a suggestive application of Austin’s theory to Mohammedan 
law (p. 38), an accurate and discriminating discussion of the French theory 
and practice as to the authority of judicial decisions and of the recent tendency 
to make “jurisprudence” a source of law (p. 90), a convenient note on French 
decisions, the publications containing them and the mode of citing them (pp. 
92-94), a matter to which reference in English has not been easy heretofore, 
a similar note with respect to French doctrinal writings (pp. 106-107), a valu- 
able note on recent Continental ideas as to interpretation (pp. 149-150) and 
a note on the nature of a juristic person (pp. 241-245) presenting the modern 
French view as well as the now familiar doctrine of Gierke. 

On the other hand, the long exposition of Savigny’s theory of law (pp. 44-48) 
is followed by no suggestion as to the present status of that theory and the 
social-philosophical views that are replacing it. Also the discussion of codifi- 
cation does not go beyond the well-trodden path of the controversy between 
Thibaut and Savigny, the Austinian critique of Savigny and the answer of | 
the English historical jurists thereto. The author accepts Amos’ statement 
that the argument of Savigny is unanswerable. It is true he does mention 
the refutation of the charge that the French code has hampered legal develop- . 
ment which Saleilles made so thoroughly and convincingly. But he does so 
only to disparage it. To him the idea of a code is the Benthamian one. He 
had seen Carter’s Law: Its Origin, Growth and Function, which he criticizes 
justly, but not Professor Gray’s Nature and Sources of Law. One must feel 
that the discussion of sources of law might have been much better if the latter 
work had been consulted. 

Sir Henry Maine’s unhappy prophecy as to the effect of the Louisiana code 
may be responsible for the over-cautious statement that the common law is 
the basis of the law of “most” of the United States, “the principal exception 
being Louisiana” (p. 19). But it is not so easy to account for the reference 
to “Sir James Bryce” (p. 14). 

But such criticisms may well leave a false impression. The book is one to 
which American teachers of jurisprudence will be glad to refer students for 
many things not otherwise available in English, and in which those who do 
not care to read French will find much valuable material for discussion. 

R. P. 





Mopern THEORIES OF CrimInaity. By C. Bernaldo de Quirés. Translated 
from the Spanish by Alfonso de Salvio, with an introduction by William 
W. Smithers. Boston: Little, Brown and Company. 1911. pp. xxvii, 249. 


During the past century many changes and ameliorations have been made in 
our criminal law, but there has been practically no departure from its funda- 
mental theory of personal responsibility. Of late years European writers have 
strongly attacked this theory and have sought to explain criminality on other 
grounds. For the purpose of making these new theories available for study 
and experiment in this country, the American Institute of Criminal Law and 
Criminology arranged for the translation and publication of certain of the most 
characteristic writings on criminology under the general title of the Modern 
Criminal Science Series. The purpose of the series is indicated by the following 
statement in the general introduction: “Which of the various principles and 
- methods will prove best adapted to help our problems can only be told after 
our students and workers have tested them in our own experience. But it is 
certain that we must first acquaint ourselves with these results of a generation 
of European thought.” 
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The present volume is the first of the series and is in scope a classified bib- 
liography, with a brief statement and comparison of the most important the- 
ories. The author says in the preface to the first Spanish edition: “It is a 
work essentially of information, seldom altered by the personal reflections of the 
author.” The book contains three chapters of which the third was written for 
the present edition. ; 

In the first chapter criminology is traced from its sources in the occult sciences 
and psychiatry, and then are set forth the theories of the “‘three innovators,” 
Lombroso, Ferri, and Garofalo, who are designated as anthropologist, sociolo- 
gist, and jurisconsult respectively. In the section on the development of 
criminology, the various theories are divided into two general groups, the an- 
thropological and the sociologic. The great controversy between the anthro- 
pologists and the sociologists is stated to be: “Is the criminal born so, or is 
he a product?” Anthropological theories are divided into atavistic, of degen- 
eration, and pathologic; sociologic theories, into anthropo-sociologic, social, 
and socialistic. 


In the beginning of the second chapter the reforms in the criminal law accom-. 


plished by Beccaria and Réder, and the reformation of penitentiary science 


by John Howard, are briefly referred to. The author says that modern penology 


has three tendencies, the traditional, the reformistic, and the radical. The re- 


formers who “advocate the traditional penal measures for certain delinquents, 
only with a repressive aim, while for others they reserve preventive measures. 


against relapse and imitation, in accordance with the teachings of modern 
criminology,” are said to be in the majority everywhere. The greater portion. 
of this chapter is devoted to a consideration of the “applications” of criminal, 
law and penitentiary science to delinquents, who are classified as minors, 
adults without criminal record, and adult recidivists. Under this head juvenile: 
courts, the American system of probation, the English system of conditional. 
sentence, pardon, deportation, indeterminate sentence, reformatories, and 
capital punishment are discussed. There are also sections on responsibility,. 
prevention of delinquency, and reparation of the injury caused by crime. 

In the third chapter, the author treats of the identification of criminals by 


anthropometry and dactyloscopy. He also considers scientific methods of 


obtaining evidence, and the value of testimonial evidence. In conclusion he: 
reviews briefly the entire subject and indicates the problem for the future. 
Two significant conclusions may be drawn from the subject matter of this. 
book. The first is that the problem of dealing with the criminal may be ap- 
proached from opposite standpoints. His physical and social condition may’ 
be made the test for determining his responsibility to the law for the wrong. 
done, or this condition may be considered in selecting the treatment to be ac- 
corded him after he has been convicted. The former represents the attitude of 
the European criminologists; the latter is the method that has been largely 
pursued in this country, where important penal reforms, such as the probation 
system, the indeterminate sentence, and the reformatory system, have origi- 
nated. The second conclusion is that the theories of the modern school of 
criminology are as yet unproved. They are still in the propagandic stage, 
and should neither be rejected without study and trial, nor be accepted as: 
established. It would seem that Mr. Smithers assumes too much when he says 
in his introduction: ‘The criminal being the product of cosmic, biological, or 
social influences which put him out of harmony with conventional morality 
and cause him to disturb the recognized aims of community existence, must 
be treated as a ward of the State for the purpose of curing his impairment 
and meanwhile keeping him so sufficiently restrained as to prevent injury to 
others.” E. R. K. 





— 
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Tue LAw oF FRAUDULENT CONVEYANCES. By Melville Madison Bigelow. 
With Editorial Notes by Kent Knowlton. Boston: Little, Brown and 
Company. 1911. pp. lxix, 762. 


In the two volumes published in 1888 and 1890, entitled “A Treatise on the | 
Law of Fraud on its Civil Side,” Dean Bigelow set himself the task of defining 
fraud and covering as a whole the entire field indicated in the title. For this 
purpose he divided fraud into two parts: “In the one the person defrauded and 
the person defrauding have been dealing with each other; that part is ‘deception.’ 
In the other they have not been dealing with each other; that part is ‘circum- 
vention.’” ‘The first part of the subject, so divided, was covered in the earlier 
volume. Circumvention was the subject of the second volume, which treated 
fraudulent conveyances and a few other matters under the heading of evasion. 

The present book is the second volume, newly edited, and issued as a sep- 
arate treatise, with the matters other than fraudulent conveyances omitted. 
This is a departure from the author’s original intention of defining fraud and 
covering the whole subject (as a matter of civil law) in a single treatise. Tort 
for deceit and fraudulent conveyances are well-defined topics, but otherwise 
the subject of fraud lacks continuity, entering, as it does, into so many other- 
wise unrelated fields as to render it inherently difficult to treat as a whole, — 
the difficulty increasing with the development of the law. Had this new 
volume covered the entire field of its predecessor, we should, for example, have 
expected it to contain a discussion of the effect, or supposed effect, of “fraud” 
in rendering corporate organization substantially ineffective, and a definition 
of such “fraud,’’ — a subject which is properly a part of the law of corpora- 
tions and can best be treated only in that connection. Other instances occur 
which, with other considerations, show the wisdom of publishing the present 
volume as a separate work. 

The new volume is substantially similar to that part of the old which dealt 
with fraudulent conveyances, there being but few omissions, and a few slight 
alterations, from the original text. The author’s notes are enlarged, and new 
citations added, by indicated insertions; also there is a new series of notes by 
the editor. These include, among various comments upon the text and upon 
collateral points, a long note upon conditional sales, a note on Sales of Goods 
in Bulk Acts, and several notes occasioned by the Federal Bankruptcy Act, 
which is not treated in the text. A. R. G. 





CoNSTITUTIONAL Law. By James Parker Hall. Chicago: La Salle Extension 
University. 1911. pp. xiv, 457. 


This volume was prepared not for the practitioner nor for the student of 
law, but for the general reader. The plan includes an enunciation of the prin- 
cipal doctrines and a statement of a considerable number of the principal cases. 
As the plan is a good one and is executed with care, the result is a volume the 
usefulness of which extends beyond the circle of those non-professional readers 
whose needs it aims to fill, and any person of intelligence, whether layman or 
lawyer, will find it thoroughly interesting. Moreover, as the book does not 
excessively quote from judicial opinions and is in no sense a paraphrase of 
earlier treatises, it deserves to be recognized, notwithstanding its modest pur- 
pose, as a noticeably honest piece of work. 





